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SIGMUND TIMBERG 


Restrictive Business Practices 


Comparative Legislation and the Problems That Lie Ahead 


oo GOVERNMENTAL MEASURES to cope with restrictive business 
practices have deep roots in legal history and a greater territorial coverage 
than might appear at first sight. Some sixty countries have, at the least, 
a constitutional exhortation or a specific statutory prohibition bearing on 
this problem. However, the national legislation in this field differs in 
broadness of legal scope, detail of administrative articulation, extent of 
economic activity covered, intensiveness of enforcement, and animating 
public policy objectives. 

These differences are only partially due to the diverse economic cir- 
cumstances and organic and legal institutions of the respective countries, 
e.g., the degree of industrial development, economic dependence on 
foreign trade and investment, relative sophistication of commercial or 
corporate law. They depend largely on the balance (or lack of it) which 
individual countries have drawn between two “‘liberal’’ principles—free- 
dom of trade and competition on the one hand, and freedom of contract 
and association on the other—principles which are in fundamental and 
continuous conflict with each other for the ideological mastery of a “‘free’’ 
or “open” industrial society. This article will try to indicate how different 
countries have in the past reconciled these two clashing principles, and 
raise some general questions, the answers to which may serve as guide- 
posts for future public policy in this field. 

Modern economic society cannot be regarded as cohesive and organized 
unless it permits people to bind themselves to do things for defined 
periods of time, and to enter into some kind of more or less permanent 
group organization for the pooling of their joint resources and efforts. 
This involves giving proper scope to the principle of free contract and 
free association. Modern economic society cannot consider itself as open 
and dynamic, unless it preserves opportunities for newcomers to enter 
trade and industry and for independent thought and initiative by those 
already engaged therein. This is the principle of freedom of competition. 

When the modern state gives substantial support to either of these two 
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principles, it must be continually on the alert to see that the other is not 
backed off the map. In practice, this has never happened. Even as alleg- 
edly cartelized a nation as Germany has not given its businessmen legal 
carte blanche to agree to fix unreasonable or exorbitant prices, to exclude 
new blood, or to adhere to unproductive practices. And as purportedly 
competitive a society as that of the United States has prohibited the 
fundamentally unobjectionable competitive practice of price-cutting when 
it is pushed to the limits of extinguishing competition, and has permitted 
farmers and export groups, within certain limits, to combine in self- 
protection. However, the truce boundaries that are drawn between the 
two warring freedoms are temporary, shifting, and vague. The rules 
applicable to this important part of “industrial geography” have not yet 
been agreed on. 

This article will discuss, in a necessarily summary. way: 

I. The historic legal tradition with respect to restrictive business prac- 
tices, largely molded by the tenets of nineteenth century economic liber- 
alism. These are the established roots in the light of which any current 
appraisal of the situation must be made. 

II. The economic areas in which individual business initiative no 
longer figures but which have become subject to the direct control of the 
state. This represents lost terrain in which neither of the contending 
freedoms can take root. 

III. The trend, since World War II, towards tighter governmental 
controls over restrictive business practices. This represents at least a 
surface proliferation of competitive roots into areas in which individuals 
and groups had been permitted, either by governmental acquiescence or 
explicit prescription, to engage in restrictive business practices. 

IV. The problems of the future. Are these new ‘“‘competitive roots” 
merely surface legal creepers not having any substantial connection with 
underlying business realities and therefore subject to sudden uprooting 
or slow erosion? Or will they serve to give a firm subsoil base and life- 
giving sap to a newly burgeoning tree of competition? 


I. THE ESTABLISHED Roots 


The first legislative measures of current significance in this field were 
positive national protests against the exclusionary power and abusive 
practices of local monopolies and guilds. Thus, the British Statute of 
Monopolies of 1623 prohibited monopolies (other than patents for new 
inventions, and grants or privileges theretofore made or confirmed by 
Act of Parliament), and provided for treble damages to those injured by 
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occasion or pretext of any monopoly.! Popular discontent with the grow- 
ing power and spread of trusts and business combines revitalized this law 
and its subsequent judicial interpretation into a base for the two most 
far-reaching prohibitory laws in the field, the antitrust laws of the United 
States (1890)? and Canada (1889) ,? which are still actively enforced after 
more than sixty years of operation. The statutes adopted by Australia 
in 1906* and by New Zealand in 1910° represent equally comprehensive 
prohibitions of monopolistic practices and combinations in restraint of 
trade, but do not latterly appear to have been actively enforced. 

The prohibitory legislation adopted by Argentina in 1923,6 the Philip- 
pines in 1925,’ Mexico in 1926,° and Costa Rica in 1932° are in greater 
or less degree attuned to their respective national legal and economic 
traditions, but at the same time show varying degrees of indebtedness to 
the earlier prohibitory statutes of the common-law countries. Here also, 
the record of actual enforcement is scanty, and one is left with large un- 
answered questions, such as whether these laws have mainly an in 
terrorem effectiveness which cannot be ascertained from official records, 
or whether economic conditions have been such as to afford little occasion 
for the enforcement of these laws. 

In the United Kingdom, the nineteenth century court decisions, favor- 
able to freedom of contract and association, gradually permitted restraints 
of competition if reasonably necessary in the interests of the participants 
and not primarily motivated by malicious intent to harm competitors.!° 
This resulted in practically eviscerating the common law against re- 





121 Jac. I, c. 3 (1623-4). 

2C. 647, 26 Stat. 209, 5ist Cong., Ist Sess. (S. 1, Public 190), as amended by Act of March 
3, 1911, c. 231, 36 Stat. 1167, and Act of August 17, 1937 (“‘Miller-Tydings Act”), c. 690, 
50 Stat. 693, 75th Cong., 1st Sess. (H. R. 7472, Public 314). 

’ Now incorporated in Sections 496 to 498A of the Criminal Code, R. S., 1927, c. 36, as 
amended R:S. 1935, c. 56, s. 9. 

‘Australian Industries Preservation Act. Australia—Commonwealth Acts, 1901-1935 
(Consolidated Edition), Vol. III, pp. 2822-2836. Government Printer, Canberra, 1936. 

5 The Commercial Trusts Act. Public Acts of New Zealand 1908-1931 (Reprint), Vol. 
VIII. New Zealand Government, Wellington, 1932, pp. 713-718. 

6 Anti-Trust Law, No. 11, 210. Leyes Nacionales, Afio 1923, Publicaciones de la Secretario 
de la Nacién, Buenos Aires, 1924, (repealed by the Anti-Monopolies Act, No. 12906 of 30 
December 1946). 

7An Act to Prohibit Monopolies and Combinations in Restraint of Trade, No. 3247 of 
1925. Official Gazette, Volume 24, 21 January 1926. 

8 Act to regulate Article 28 of the Constitution. Diario Oficial, 28 June 1926, pp. 933-935 
(now replaced by Organic Law of 25 August 1934, as amended to 1952). 

* Decree No. 51, of 13 July 1932. La Gaceta (Diario Oficial) No. 158, San José de Costa 
Rica, 17 July 1932, p. 929. 

10 Nordenfeldt v. Maxim Nordenfeldt Guns and Ammunition Co. [1894] A. C. 535; Mogul 
Steamship Co. v. McGregor, Gow and Co., 232. B. D. 598 (1889), aff’d [1892] A. C. 25. 











448 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


straints of trade and monopolies, and so, for the current law of England, 
one must for all practical purposes look to the Monopolies and Restrictive 
Practices (Inquiry and Control) Act of 1948." 

In France, the French Revolution and the Loi Chapelier of 1791 
overthrew the medieval guild system, with its tight control of local trade 
and production and exclusion of newcomers and outsiders.” This controlled 
system was replaced by reliance on a liberal economic philosophy that 
favored natural and free competition, on markets which were to be 
subject to the normal play of the forces of supply and demand. Article 419 
of the French Penal Code of 1810 implemented this theory by making it 
a penal offense to associate or combine in order to bring about an increase 
or decrease in prices beyond that determined by natural and free com- 
mercial competition, and to restrain competition in connection with 
public auctions and competitive bidding."* This provision is the pro- 
genitor of some thirty national statutes directed against the manipulation 
of auctions or markets." These statutes differ somewhat as to the em- 
phasis they place on such details as whether competition or price forma- 
tion should be “sound” or ‘“‘normal”’ as well as ‘“‘natural and free,’’!® or 
how “fraudulent,” or ‘‘violent,” or ‘collusive’? various devices for 
tampering with the market need be to be considered illegal,'® but they 


111 & 12 Geo. 6. Ch. 66. H. M. Stationery Office, London, 1948 (No. 72389). 

12 Code Pénal,Petits Codes Dalloz, Paris, 1952, pp. 268-271. 

18 Article 419 is a penal provision, enforceable by criminal sanctions. This article will not 
discuss the bearing which the articles of the Civil Code providing for the invalidation of con- 
tracts and obligations based on a “cause illicite’”’, i.e., a “cause” which is contrary to the 
“ordre public” (cf. Arts. 1108, 1131, 1133, and 1382 of the French Civil Code), might have 
on restrictive industrial and commercial agreements. 

4Jn addition to the countries mentioned in footnotes 15 and 16, below, the following 
countries have laws of a similar or related character:—Argentina, Belgium, Bolivia, Egypt, 
Greece, Guatemala, Haiti, Honduras, Iceland, Iran, Mexico, Nicaragua, Panama, Paraguay, 
Peru, Thailand, Union of South Africa, Venezuela. 

15 Cf., e.g., Dominican Republic: Article 419 of Penal Code of 20 August 1884, as amended 
by Act No. 770 of 26 October 1934, Cédigo Penal de la Repftblica Dominicana (Ciudad 
Trujillo, 1947) 6-7; El Salvador: Art. 504 of Penal Code of 14 October 1904 (as amended 
to 1920), Cédigo Penal de la Repdblica; Luxembourg: Decree concerning illicit speculation 
in produce etc. 31 May 1935, Pasinomie Luxembourgeoise, 1933-6 (Luxembourg, 1937) 577; 
Spain: Article 540 of Penal Code approved and promulgated by Decree of 23 December 1944 
(ed. Aranzadi, Pamplona, 1945), 265-266. 

16 Cf., e.g., Costa Rica: Article 286 of Penal Code of 21 August 1941, Cédigo Penal y Cédigo 
de Policia, Imprenta Nacional, San José de Costa Rica, 1941, pp. 64-65; Ecuador: Article 
338 (1) of Penal Code of 22 March 1938, Cédigo Penal, Edici6én Oficial, Imprenta Ministerio 
de Educacién (Quito, 1938) (Leyes de la Repablica No. 7); Italy: Article 501 of Penal Code, 
as amended to 1950, I Codici per !’Udienze Penale (ed. Carnelutti, pub. Milani, Padua, 
1950) 94-96; Philippines: Article 186 of Revised Penal Code, approved 8 December 1930 
(Ambrosio Padilla, P. C. F. Publications, Manila, 1949) 581-583; Portugal: Article 278 of 
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are tangible evidence of a strong public policy against trade restrictions, 
such as cornering, hoarding of supplies, and related sharp practices in- 
volving price manipulation. In some countries, these statutes have been 
applied to “rings” and speculative price-fixing operations by cartels and 
other combinations, and to some types of limitation of production and 
exclusion of enterprises from trade. 

The British Statute of Monopolies and the French Penal Code provision 
(which is akin in spirit to the British laws against “‘regrating,”’ “fore- 
stalling,” and “engrossing”? that were codified in 1552” but had been 
originally enacted in prior centuries) had their genesis in a time of local 
markets. To become applicable to the new national and international 
markets created by the Industrial Revolution of the early and middle 
nineteenth century, they had to be adapted or supplemented. Yet the 
vitality and elasticity of the Penal Code concept, and the law’s great 
aptitude for pouring new wine into old bottles, is well illustrated by the 
bill recently introduced in the French Senate, purporting to counteract 
current abuses of economic power by amending Article 419 to enlarge its 
scope.'* 

In contrast to these originally localized common and civil law pro- 
visions, the granting of patents and their regulation in the public interest 
was from the outset a function of the national government and nation- 
wide in its impact. It is not accidental, therefore, that almost all countries 
with patent systems have laws safeguarding against the suppression of 
patents. Some fifty countries make statutory provision for the revocation 
or compulsory licensing of patents not commercially exploited after the 
lapse of a period of time, e.g., two or three years.'® The sole notable ex- 
ception is the United States, the courts of which, however, have applied 
similar sanctions to patents abused in violation of the antitrust laws.” 

Article 5A of the Paris Union for the Protection of Industrial Property 


Penal Code, as approved by Decree of 16 September 1886, Cédigos do Foro Criminal. Osorio 
and Miranda (ed.) (Armenio Amado, Coimbra, 1946); Turkey: Articles 201 and 366 of Penal 
Code. Act No. 764 of 1 March 1926, Journal Officiel, No. 320, 13 March 1926. 

175 & 6 Edw. VI, c. 14 (1552). 

18 Assemblée Nationale, Second Term, 1953, No. 5704; Appendix to the Official Report 
of the meeting of 26 February 1953. 

19 E.g., Brazil, two years; Sweden, three years; Iceland, five years. While these laws are a 
weapon against the suppression of patents for monopolistic purposes and are designed to 
assure the public of the benefits of technological advance, they had their origin in a desire to 
encourage the growth of domestic industries and can also be employed as mechanisms for 
excluding foreign imports of a patented commodity. See Penrose, The Economics of the Inter- 
national Patent System (1951). 

20 See cases cited in footnote 121, below. 
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(most recently revised at London, June 2, 1934) represents an effort to 
standardize the welter of national provisions in this field.** This article 
provides for the revocation of patents only if the granting of compulsory 
licenses does not suffice to prevent unjustified nonuse of the patent, 
and further provides for a period of three years from the date of issuance 
of the patent during which no one may receive a compulsory license 
thereunder. As a result of this provision and the discussions over the 
years leading to its piecemeal formulation, some fifteen countries now 
provide for compulsory licensing of the patent as the only sanction for its 
nonuse,” and approximately the same number resort to revocation or 
cancellation of patents only in situations where compulsory licensing has 
failed to achieve the desired purpose or where special conditions apply.” 
Other legislative measures indicative of a desire to avoid the suppression 
of patents are the Mexican law providing for the reduction of the effective 
life of the patent,*‘ and the procedure under many national patent laws 
providing for the payment of progressively increasing annual fees for 
patents, leading to patentees abandoning their non-used patents for 
reasons of economy.”® 

The 1949 Patent Act of the United Kingdom and the recent patent 
statutes of most of the British Commonwealth countries contain the 
most comprehensive provisions in this general field;?* they require not 
only the working of patents, but their working to the fullest extent that is 
reasonably practicable. They also apply sanctions where the demand for 
an article is not being met on reasonable terms or is being met to a sub- 
stantial extent by imports, and to other situations prejudicial to the de- 


% League of Nations Treaty Series, Volume CXCII, No. 4459, 1938, p. 31. Revisions 
affecting Article 5A were adopted at The Hague in 1925 and at London in 1934. 

2E.g., Brazil, Guatemala, Iceland, India, Mexico, Norway, Paraguay, Philippines, 
Portugal, Sweden, Union of South Africa, Uruguay. 

%FE.g., Australia, Austria, Canada, Denmark, Egypt, Finland, Germany, Japan, Nether- 
lands, New Zealand, Spain, Switzerland, United Kingdom. 

*% Industrial Property Act, Diario Oficial, 31 December 1942, pp. 4-6. 

25 E.g., Denmark: Patents Act of 1 September 1936, Lovtidende A 1936, Article 7; Finland: 
Patent Act No. 920, November 1943, Article 5; Norway: Patents Act No. 4 of 2 July 1910, 
Article 14, Norges Lover, 1686-1946 Oslo, 1948; Sweden: Royal Decree concerning patents, 
16 May 1884, Article II, Sveriges Rikes Lag 1952, Stockholm. 

26 United Kingdom: An Act to consolidate certain enactments relating to patents, 12, 13, 
14, Geo. 6, c. 87, 16 December 1949; Australia: An Act relating to Patents of Inventions, 
No. 42 of 1952, Commonwealth Government Printer’s pamphlet F. 4235; India: The Indian 
Patents and Designs Amendment Act, No. 32 of 1950, Gazette of India (Extraordinary), 
No. 3, New Delhi, 20 April 1950, pp. 29-33; Union of South Africa: Act to Consolidate and 
Amend the Law Relating to Patents, 10 June 1952, Union Gazette Extraordinary, 13 June 
1952, pp. 37-45. 
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velopment of commercial or industrial activities or the supplying of ex- 
port markets. 

Perhaps more indicative of a deep-seated popular antagonism towards 
monopolies and restrictive business practices than of conscious govern- 
mental programs for their control are the constitutional provisions in 
some twenty countries condemning private monopolies and the impeding 
and restraint of competition.” However, some countries, such as Argen- 
tina,?* Brazil,?® Costa Rica,*° and Mexico* have implemented these con- 
stitutional provisions by relatively broad legislation regulating or pro- 
hibiting monopolies and restraints of commerce and competition. Other 
countries, such as the Dominican Republic,” El Salvador,** Guatemala,** 
Portugal,**> and Venezuela,** have adopted penal laws empowering the 
government to apply the constitutional principles to certain kinds of 
restrictive practices. As indicated earlier, however, the intensiveness of 
enforcement, and the effectiveness, of these provisions is largely a matter 
of surmise. 


II. THe Lost TERRAIN 


lor the restrictive business practices involving cornering and hoarding 
and suppression of patents, the legal roots are deep, and national legal 
tastes to a surprising extent concordant. For other restrictive practices, 
however, the national legislative patterns are variegated, and for many 
countries nonexistent. This diversity and spottiness of approach is due in 
part to the speed with which new business institutions and practices 
were established, and the slowness and dimness with which their economic 
and social implications were recognized. 

Together with the establishment of national and international markets, 


“7 Albania, Argentina, Brazil, Bulgaria, Burma, Colombia, Costa Rica, Cuba, Czecho- 
slovakia, Dominican Republic, Ecuador, El] Salvador, France, Democratic Republic of 
Germany, Haiti, Honduras, Indonesia, Italy, Mexico, Nicaragua, Panama, Paraguay, Peru, 
Thailand, Venezuela, Yugoslavia. 

*8 Act to provide heavy penalties for acts tending to the establishment of monopolies. 
Act No. 12906 of 30 December 1946. Boletin Oficial, 22 February 1947. 

*® Act on crimes against the public economy. No. 1521 of 26 December 1951. Diario 
Oficial (Secao 1), 27 December 1951, pp. 18802-18804. 

5° See footnote 9, above. 

31 Organic Law to Give Effect to Article 28 of the Constitution, Diario Oficial, 31 August 
1934, pp. 1161-1163. 

® Cédigo Penal de la Repdblica Dominicana, Santo Domingo, J. R. Roques, 1901. 

% Decree No. 97, Diario Oficial, 15 June 1945. 

4 Decree No. 2624, Diario Oficial, 1 May 1942. 

% Decree No. 35,809, Cédigos do Foro Criminal, Coimbra, 1946. 

86 Cornering and Speculation Act, Compilacién Legislativa en Venezuela, Anuario 1947, 
Caracas, 1948. 
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the nineteenth century saw the accelerated development, in industrial 
countries, of collective commercial activity and concentration of economic 
power. This development was both facilitated and made necessary by the 
growth of technology, the expansion of territorial and consumer markets, 
improved modes of communication and transport, liberalized corporation 
laws, and other economic and legal developments. Freedom of association 
made possible improved standards of living for at least some portions of 
the community, and its abuses either went unnoticed or affected adversely 
classes in the community that were politically impotent to redress them. 
The modicum of governmental intervention that had originally served, 
under more localized and slower-moving market conditions, to protect 
freedom of competition from submergence by the rival principle of free- 
dom of association no longer sufficed. 

It is not possible, in a limited article, to delineate the different ways in 
which national governments adapted their policies to the newer and more 
ramified restrictive practices created by the increasing complexity of 
industry and finance. In large sectors of the economy, both free competi- 
tion and free contract have been displaced as guiding principles. Thus, 
in many countries, the rendering of communications (radio, telephone, 
telegraph), transportation (railroads, airplanes), and public utility 
(gas, electricity, water) services have been transferred from the area of 
independent business discretion to that of state monopoly or state control. 
Government regulation has also been applied in many countries to 
important agricultural industries—sugar, wheat, coffee, wool, etc. In 
some countries, labor,” co-operative,*® or exporting® groups have been 
specifically exempted from the operation of laws preventing or controlling 
restrictive business practices. In several countries, specific practices such 
as resale price maintenance are likewise exempted from the public policy 
generally applicable to restrictive business practices.*° 

Many countries have, particularly since World War II, taken away 
completely the opportunity of private individuals and corporations to 
control their own industrial destinies, by subjecting industrial property 
to state ownership and economic activity to state control. Thus, there are 
no longer in effective operation the laws passed in Bulgaria,*! Czecho- 


37 See footnotes 47 to 49, below. 

38 See footnote 50, below. 

39 See footnote 52, below. 

40 Brazil, France, Sweden, and Canada specifically outlaw resale price maintenance. In the 
German Federal Republic, resale price agreements require prior approval by the government. 
Argentina, Austria, the United States, and other countries permit resale price maintenance 
only with respect to trademarked or branded commodities. 

41 Decree No. 34 of 1931, Kingdom of Bulgaria Official Gazette, No. 220, 23 December 
1931, pp. 3769-3771 (for German text, see Reichert, Die Kartellgesetze der Welt, 72-80). 
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slovakia,“ Hungary, Poland, and Yugoslavia,** providing for the regis- 
tration of restrictive business practices and establishing cartel courts or 
cartel commissions. 

With respect to these fallings away from the free market system, the 
following important questions may be asked: 

A. Would stronger governmental measures to prevent abuses of 
economic power by private groups, and to counteract the inflationary 
and under-producing consequences of restrictive business practices, have 
served to diminish the trend towards state monopoly and state control? 
Is the sympathy with Communist objectives of economic organization 
that is felt in such countries as France and Italy largely a protest against 
the abusive restrictionist practices of their domestic industries? 

B. Taking into account the economic nature of specific types of business 
activity and the general political role that government is equipped to 
play, what are the proper boundary lines between private‘ and state 
action in the economic field? E.g., should specific services, such as bank- 
ing, shipping, and insurance, be subject to the free play of competition, 
or to state operation or control, or to general public policy directives 
regulating restrictive business practices in the public interest, or to some 
amalgam of these three approaches? To what extent do practical limita- 
tions on entry into an industrial field (e.g., public utility services), the 
faulty response of supply to price changes (e.g., agricultural commodi- 
ties), etc., result in competitive market mechanisms being unable to pro- 
duce the economic and social results towards which competitive policy 
is aimed? 

C. To what extent should groups be permitted to combine in their own 
interest or self-protection, and be exempted from a general policy of regu- 
lating restrictive practices in the public interest? Thus, labor unions are 
generally exempted from national restrictive business practice legislation, 
either by tacitly accepted custom or by specific provisions exempting 


® Decree No. 141 of 1933, Collection of Laws and Decrees of the Czechoslovak State, No. 
47, 20 July 1933, pp. 743-750 (for German text, see Die Kartellgesetze der Welt, 173-187). 

8 Decree of 15 October 1931, Reichert, Die Kartellgesetze der Welt (Berlin, 1935) 187- 
197. 

“ Decree No. 270 of 1933, Official Gazette of the Polish Republic, No. 31, 4 May 1933, 
pp. 651-655 (for German text, see Reichert, Die Kartellgesetze der Welt, 162-167). 

“Decree of 3 August 1934, Reichert, Die Kartellgesetze der Welt (Berlin, 1935) 132- 
141. 


‘6 Complications are created by public commercial corporations, which compete and 
negotiate with private commercial enterprises and yet are often endowed by their govern- 
ments with a degree of immunity from competition and other commercial advantages. It may 
be noted that “public commercial enterprises” fall within the scope of the Ad Hoc Committee’s 
Draft Agreement and of Chapter V of the Havana Charter, discussed at pages 463 et seq. 
below. 
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trade unions or associations of workers organized to protect their in- 
terests through agreements relating to working conditions, wages, or 
other conditions of employment,“ or exempting collective labor agree- 
ments.‘® Yet it has been recognized, in countries such as the United 
States and Canada, that labor unions sometimes play a determinative 
role in making effective illegal restrictive business practices desired by 
their employers, such as the fixing of prices and the exclusion of potential 
competitors from access to an industry or market.*® Also, is the express 
statutory exemption from antitrust legislation that is accorded agricul- 
tural and consumer co-operatives in some countries always justified on 
the ground that they were organized in self-defense against powerful 
opposing groups? Or are some co-operative activities properly within the 
corrective reach of general antitrust legislation?*° 

To what limits should society exempt concentrations of economic 
power from regulation in the public interest, on the theory that there exist 
countervailing concentrations of economic power that will neutralize 
each other so as to prevent the emergence of restrictive business practices 
harmful to the public?*' If collective economic aggregates become too 
powerful, is there danger that the state may either get into situations of 
impasse and critical paralysis (as in the case of a general or steel strike) 
or assume undesirable corporative forms (as in prewar Italian and German 
fascism)? Will such concentrations and aggregates give proper scope to 
the liberties of individuals? 

D. Should governments treat foreign trade (and especially export 
trade) differently from the way they treat domestic trade, so as to justify 
restrictive arrangements that would be considered inappropriate if 
applied to the home market? Thus, the United States, Mexico, and Japan 
(and the Federal German Republic, in its current draft bill) exempt from 
their current, basically anti-cartel, legislation associations of producers 


7 E.g., Argentina: see footnote 28, above; United Kingdom: see footnote 11, above. 

48 E.g., Mexico: see footnote 31, above; Norway: see footnote 70, below. Some laws specifi- 
cally apply only to agreements among business firms, e.g., Australia: see footnote 4, above; 
Japan: see footnote 76, below; Sweden: see footnote 71, below. 

49 Cf. Allen Bradley Co. v. Local Union No. 3, 325 U. S. (1945) 797; United Brotherhood 
of Carpenters v. U. S., 330 U. S. (1947) 395; Apex Hosiery Co. v. Leader, 310 U. S. (1940) 
469; U. S. v. Hutcheson, 312 U. S. (1941) 219; Bread and Other Bakery Products (Winnipeg 
Area, Manitoba), Report of Commission, Combines Investigation Act (1952) pp. 73-4. 
For the setting of production quotas by workers, see statement by a spokesman for a Swedish 
vacuum cleaner firm, Géteborgs Handels och Sjofortidning, 13 December 1952. 

50 Cf. U. S. v. Borden Co., 308 U. S. (1939) 188. 

51 The viewpoint recently popularized in Galbraith: American Capitalism—The Doctrine 
of Countervailing Power (1952). See also Clark, Alternative to Serfdom (1948). 
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selling in export trade.® Is this justified as an effort to put the export 
group on a plane of equality with organized buyers and competitors in 
foreign countries? Or can methods be devised for undoing the restrictions 
that prevail on the foreign market and bringing about more competitive 
conditions? 

Some countries limit the regulation of international cartels to those that 
directly affect the home market. Thus, the government report introducing 
the latest amendment to the Argentina law states that its primary pur- 
pose is to prevent international cartels from obstructing the importation 
of essential materials into Argentina; from engaging in tactics designed to 
absorb industrial plants in the Argentine in order to dominate the Argen- 
tine market; and from destroying Argentine enterprises by unfair com- 
petitive methods.* Also Australia, the Philippines,** the United States, *¢ 
Bolivia,’ Ecuador,** Paraguay,*® and Spain®® have adopted measures 
directed against dumping operations by foreign exporters adversely 
affecting their national markets, i.e., sales on those national markets at 
prices lower than those obtaining on the exporters’ home market. The 
four last-named countries specifically condemn price cutting or other 
speculative activities by international trusts and cartels. Should countries 
take similar action against their own exporters, and against cartels that 
harm export markets, recognizing (as do the recent Norwegian® and 
Swedish® legislative proposals) that export restrictions affecting foreign 


8 United States: Webb-Pomerene Act, c. 50, 40 Stat. 516, 65th Cong., 2nd Sess. (H. R. 
2316, Public 126); Mexico: Act of 1937, Cédigo de Comercio Reformado, Vol. I, Mexico, 
1950, Appendix 4bis; Federal Republic of Germany: Draft Law Against Restraints of 
Competition, Deutscher Bundestag, Drucksache Nr. 3462, 1949, Article 5. (1); Japan: Law 
No. 191 of 1948, Guide to Economic Laws of Japan (Tokyo, 1950) 579-587. 

53 Cooke, Official Records of the Argentine Chamber of Deputies, 29 August 1946; see also 
Cooke, Represion de Monopolios, Buenos Aires (1946). 

% See footnote 4, above, Part III. 

55 Republic Act No. 32 of 1946, Acts and Resolutions 1946 (Manila, 1949) 107. 

56 Wilson Tariff Act, c. 349, 28 Stat. 509, 53d Cong., 2nd Sess. (H. R. 4864, Public 227), as 
amended by Act of March 3, 1911, c. 231, 36 Stat. 1167, and Act of February 12, 1913, c. 
40, 37 Stat. 667, 62d Cong., 3d Sess. (H. R. 25002, Public 370). 

% Tariff Law of October 1, 1927, translated in Federal Trade Commission, Supplemental 
Report on Antidumping Legislation and Other Import Regulations in the United States and 
Foreign Countries, June 27, 1938, p. 27. 

58 Tariff Act of July 1, 1927, as amended by Legislative Decree of October 27, 1931, and 
by Decree No. 803 of October 31, 1936, ibid., p. 35. 

°° Tariff Act of 1925, ibid., p. 51. 

© Decree of March 10, 1934, ibid., pp. 61-62. 

Cf. Bill No. 60, Finans-og toll departementet, 13 October 1952, pp. 147-160, Art. 43. 

® Cf. Bill to Counteract Restraint of Competition in Business in Certain Cases, Govern- 
ment Bill No. 103, 13 March 1953, Article 5(2) (enacted May 20, 1953). 
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countries inevitably engender countering restrictions and retaliation by 
those countries? 

E. Is there room for the application of competitive techniques in 
areas in which they would on the surface appear to have been eliminated? 
(This, perhaps, is more a sociological than a legal question.) Thus, it has 
been the thesis of some executives of large American corporations that, 
within the unitary corporate enterprise, there exists and is encouraged the 
utmost price and quality competition among the various divisions of their 
companies, and among different products manufactured by those comp- 
anies.* Also, some European socialists have been abandoning the tra- 
ditional Marxist reliance on monolithic state monopolies for the conduct 
of economic affairs and are trying to increase productivity by greater use 
of competing small units of production and distribution.” 


Ill. THE NEw Roots 


There has been a tendency to assume that national markets and 
economic structures have become increasingly rigid and stratified; that 
restrictive business practices, concentration, and trade restraint are on an 
irrevocable upsurge; and that governmental efforts to cope with this 
upsurge are as futile as King Canute’s vain effort to keep the waves from 
encroaching on his shores. This attitude accords with the orthodox 
Marxist doctrine that capitalist society is foreordained to ever-increasing 
concentration of economic power in fewer and fewer hands, thereby 
facilitating the ultimate take-over of the means of production by the 
proletariat. Furthermore, the phenomenal American merger movement 
of the last decade or so of the nineteenth century and the first decade of 
the twentieth, paralleled by similar developments in European countries 
and the growth of international cartels, seemed to lend this view surface 
credibility. The passage, in the depression years of the early thirties, of 
emergency measures requiring or facilitating the adoption of restrictive 
business practices, not only in totalitarian countries such as Germany, 
Italy, and Japan, but also in democratic countries such as the United 
States, Netherlands, United Kingdom, France, Belgium, and Switzerland 
also seemed to support this general feeling. 

For the past few years, however, there has been a lively discussion 


83 General Motors and Procter and Gamble are leading U.S. examples. See Drucker, The 
Concept of the Corporation (1946); “Why Not Compete with Yourself?,” The Management 
Review, October 1949, pages 551-3; The Clean-up Man, Time, October 5, 1953, pp. 92 ef 
seq.; but cf. Bowman, “Towards Less Monopoly,” 101 University of Pennsylvania Law Re- 
view (1953) 577, at 604-5. 

& See dispatch by Raymond, New York Times, June 9, 1953 (relating to Yugoslavia). 
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among American economists, most of whom have challenged the proposi- 
tion that the the American industrial scene has in fact seen an increasing 
concentration of economic power.** Furthermore, since the end of the 
second World War, in some thirty other countries constitutional pro- 
visions or legislative measures have been adopted or proposed which 
contemplate a stronger national policy for the prevention and control of 
restrictive business practices than had formerly prevailed. 

Of course, the mere passage of a law is no guarantee that it will produce 
any economic effects. Much less does the preparation and discussion of 
legislative proposals carry with it any assurance of effective action. Never- 
theless, these measures and proposals point to a ferment of dissatisfaction 
and dubiousness as to whether restrictive business practices are operating 
in the public interest.** This ferment has found expression in measures some 
of which draw upon the older legal roots already discussed, and others of 
which derive from more recently established concepts of publicity and 
public regulation. The latter only will be discussed in this section. 

Based on the concept of publicity are the rather comprehensive laws 
providing for the registration of restrictive business practices, which are 
currently in effect in five important industrial countries—Austria,” 


65 Of eight United States corporations that in the strict sense completely monopolized their 
respective industries around 1900, only one now retains its former degree of monopoly power, 
“U.S. v. Economic Concentration and Monopoly,” A Staff Report to the Monopoly Sub- 
Committee of the House Small Business Committee pursuant to H. R. 64, 79th Congress, 
p. 95. The debate has resolved around the significance of different measures of concentration, 
and on the relationship between size, oligopoly, and competition. See Federal Trade Com- 
mission, The Merger Movement:—A Summary Report (1948); Federal Trade Commission, 
Report on the Concentration of Productive Facilities, 1947 (1949); Lintner and Butters, 
“Effect of Mergers on Industrial Concentration,” 32 Review of Economics and Statistics 
(1950) 30, 32, 41; Lintner and Butters, Effect of Federal Taxes on Mergers, (1951); Nutter, 
The Extent of Enterprise Monopoly in the United States, 1899-1939 (1951); Adeiman, “The 
Measurement of Industrial Concentration,” 33 Review of Economics and Statistics (1951) 
269; discussion on above by Edwards, Stocking, George, Berle, and Adelman in 34 Review of 
Economics and Statistics (1952) 156. A comprehensive Brookings Institution survey (Kaplan, 
Big Business in a Competitive Society), which is shortly to appear, stresses the fluctuating 
position of dominant business firms, and the existence of vigorous price and quality compe- 
tition among them, see “Summary of Forthcoming Report,” in Fortune, Section 2, February 
1953. 

66 A committee of experts appointed by Premier Faure has just presented a report “de- 
picting the French economy as so dominated by rigidities, cartels and privileges as largely 
to eliminate competition and the incentive to expand output or reduce prices. For these 
reasons, plus a high protective tariff, French prices have risen far above those of other coun- 
tries and France’s exports are insufficient to pay for her imports.” New York Times, Sep- 
tember 2, 1953. 

® Cartels Act, Bundesgesetzblatt, No. 37, 27 August 1951, pp. 653-661. 
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Denmark,** Netherlands,®® Norway ,”° and Sweden,”'—and are being con- 
sidered in a sixth—Finland. These laws require commercial enterprises 
and trade associations to file, for incorporation in an official register, data 
relating to agreements, understandings, and decisions involving certain 
restrictive business practices. They are largely premised on the notion 
that publicity is a powerful preventive of harmful restrictive practices, 
in that it supplies the government with information enabling it to remedy 
abusive practices and subjects undesirable business practices to the 
strong sanction of an adverse public opinion. 

The earlier registration statutes, with their basic publicity orientation, 
have been, or are being, replaced by laws which possess a much greater 
regulatory impact. There is in fact no registration statute currently 
operative without direct regulatory significance. Even the recent Austrian 
statute, which was characterized by the United States and Russian occu- 
pation authorities as a pro-cartel statute that was worse than no statute 
at all,” refuses to allow to be entered on the register, and thereby ef- 
fectively prohibits, agreements or arrangements, other than those relating 
to resale price maintenance, which (a) are not in writing; (b) do not allow 
the parties to withdraw without penalty after a period of three years, or 
earlier for important reasons; (c) contain commitments to sell only certain 
articles or to refuse to sell articles to any prospective purchaser who is 
willing to comply with the customary terms of sale, or impose price and 
quantity restrictions on the sale of competing articles; or (d) are apt to 
increase the price or limit the production of a commodity in a way not 
justified by the general economic situation. The Norwegian Law of 1926 
had stipulated only that no restrictive business arrangement could be 
binding for a period of more than a year; since 1949, however, the law 
provides that restrictive business agreements or decisions containing 
provisions relating to prices or terms and conditions of sale be subject to 
the approval of the Price Directorate, which is also the register authority. 
In Denmark, regardless of prior registration, the Price Control Board is 


68 No. 350 of 1948, Lovtidende A 1948, Copenhagen, 1949, pp. 1715-1729. 

69 Decree 208/1941, Verordeningenblad, No. 208, Document 46, 10 November 1941. 

70 Trust Control Order of 24 July 1926 (as amended to 1953), Pristidende, No. 5, 28 Feb- 
ruary 1953, pp. 111-118. 

71 Act on Supervision of Restriction of Competition, No. 448 of 1946, Svensk Forfatt- 
ningssammling, 8 July 1946, pp. 813-815. With the enactment of new legislation on May 20, 
1953, Sweden closes the ranks of registration countries the statutes of which have an immedi- 
ate regulatory impact. 

7 See “Foreign Legislation Concerning Monopoly and Cartel Practices,” Report of the 
Department of State to the Senate Sub-Committee on Monopoly, Sub-Committee Print No. 
5, 82nd Cong., 2d Sess. (1952), 11. 
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currently empowered to prohibit or modify any business agreement if it 
considers its price or other terms to be unreasonable, and such Board 
action is entered on the register. While the Netherlands registration 
statute permits all restrictive business practices and decisions influencing 
the market to be entered on the register, the information thus disclosed 
aids the government in deciding whether it shall dissolve existing cartels 
as being contrary to the public interest, or promote a compulsory cartel 
as being in the public interest. 

Thus, the trend has been to utilize registration statutes as mechanisms 
for implementing governmental policies against unreasonable prices and 
other undesirable restrictions. Also, the area of activity subject to registra- 
tion may be quite extensive. The Netherlands law, for example, calls for 
the registration of an impressive variety of restrictive business arrange- 
ments, including not only specific price-fixing and price-listing agree- 
ments but also arrangements for the advance notification to competitors 
oi orders and offers; industry costing schemes; terms and conditions of 
sale such as those relating to credit and other terms of payment; assump- 
tion of transport and other risks; conditions of transportation and pack- 
aging; and agreements and understandings relating to standardization, 
specialization, and joint buying and selling. 

Nevertheless, there is some disagreement as to the efficacy of regis- 
tration procedures, either in supplying adequate information on the 
extent of restrictive business practices or in helping governments to cope 
effectively with restrictive practices considered to be against the public 
interest. Thus, the Swedish government has reported that, in a five and a 
half year period, 35% of the 678 competition restricting cartels entered 
on the Cartel Register up to that time had ceased to be valid; the extent 
to which this figure covers understandings which are dormant because of 
prevailing economic conditions is not known.”* On the other hand, in 
Austria at the end of 1952, only eighty-seven requests had been made to 
the authorities for admission into the cartel register, whereas the Aus- 
trian government authorities had expected a much higher figure, in the 
neighborhood of four to five hundred.** Among the reasons assigned 
for the lack of effectiveness of registration procedures are the extent to 
which such procedures are dependent on voluntary action by the enter- 
prises and trade groups involved (coupled with the incomplete enumer- 
ation and inadequate definition of the types of restrictive business prac- 


See memorandum on the treatment of the cartel question in Sweden, submitted by the 
Swedish Delegation to the United Nations, June 17, 1952; Irsten, Kartellsamarbete och 
sjalvsanering (Svensk Handel, 1951) 441. 

Frankfurter Allgemeine Zeitung, 7 March 1953. 
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tices calling for registration); the failure, except in two countries (Den- 
mark and Norway) to require single firms or trusts to register restrictive 
business practices in which they engage; the lack of specificity in some 
statutes about the registration of tacit understandings not amounting to 
definite agreements; and the superficial nature of the data disclosed to 
the register authority, which frequently does not penetrate to the eco- 
nomic heart or rationale of the practice in question. 

Three countries, Brazil,’* Japan,’* and the Federal Republic of Ger- 
many,” have since World War II joined the ranks of countries with com- 
prehensive prohibitory laws against restrictive business practices. In the 
Federal Republic of Germany, the current legislation consists of emer- 
gency laws enacted by the Allied military authorities in their respective 
zones of occupation, but drafts of a permanent law are being discussed.” 

Many governments (including the registration countries just dealt 
with) have in recent years begun to regulate certain restrictive business 
practices, because of the undesirable effect of such practices on prices 
that they were attempting to keep down to reasonable levels. An effective 
example is the French price law of 1952, under which in a short time 
twenty-one private ententes are reported to have been broken up.”” Much 
of this legislation stems directly or indirectly from emergency price con- 
trol legislation passed during World War II. Thus, the Danish and 
Netherlands wartime legislation has been, or is in process of being, super- 


75 See footnote 29, above. 

%6Law Relating to Prohibition of Private Monopoly and Methods of Preserving Fair 
Trade. Law No. 54 April 14, 1947, Amended by Law No. 91, July 31, 1947, Law No. 195, 
December 17, 1947 and Law No. 1, May 1949; Elimination of Excessive Concentration of 
Economic Power Law, Law No. 207 of 18 December 1947, amended by Law No. 239 of 10 
December 1948. Guide to Economic Laws of Japan. Ministry of Finance (Tokyo, 1950) 595- 
649. 

7 Law No. 56, 28 January 1947, Military Government Gazette, Germany (United States 
Area of Control), Office of Military Government for Germany (U. S.), Issue C, 1 April 1947, 
pp. 2-8; Ordinance No. 78, 12 February 1947, Military Government Gazette, Germany 
(British Zone of Control), No. 16, pp. 412-418; Ordinance No. 96, 9 June 1947, Journal 
Officiel du Commandement en Chef Francais en Allemagne, Gouvernement Militaire de la 
Zone Francaise d’Occupation, Vol. II, No. 78, pp. 784-786. 

78 See footnote 52, above. 

79 Premier Pinay’s budget address of December 10, 1952. The recently enacted Laniel 
Decree of August 9, 1953 (Decree No. 53-704, Relative to the Maintenance or Re-establish- 
ment of Free Industrial and Commercial Competition) prohibits all practices which conflict 
with the full exercise of competition by preventing the reduction of resale prices or selling 
prices, and reasserts the general prohibition with respect to minimum prices for commodities 
or services, as well as commercial markups. Exceptions to these blanket prohibitions are 
limited to concerted actions or agreements which result from the application of a legislative 
or administrative text, or which can be justified as improving or extending markets or of 
assuring economic progress by rationalization or specialization. 
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seded by new laws authorizing the government to take measures against 
price-fixing agreements;*° the Belgian*' and New Zealand® emergency 
laws against price manipulation seem to have become part of the perma- 
nent national legislation; and in Norway the emergency statute has just 
been replaced by a permanent one embodying similar features.** Where 
the emergency price control legislation has been repealed, the view has 
often been expressed that normal competitive forces should keep prices 
in line. Thus, the repealing legislation of the German Federal Republic 
requires that free competition be maintained in the sectors of the econ- 
omy no longer subject to price control, and authorizes the government 
to take such measures as are necessary to prevent monopolistic or restric- 
tive practices in any industry in which price control has been lifted.“ 
The more recent emergency laws against hoarding, speculating, and 
cornering do not differ in broad purpose from the older measures dis- 
cussed in an earlier section. However, their area of application has been 
extended to cover business activities which had hitherto not been specially 
affected by such laws. Thus, in Belgium,** France,8* Germany,” and 
Venezuela,®* it was made a penal offense to refuse to sell to particular 
classes of customers, to interpose superfluous middlemen in the distri- 
bution process, or to attach restrictive conditions to the sale of goods, 
such as requiring buyers to purchase goods which they do not want. 
Illustrative of a strengthened sentiment against monopolies are the 
constitutional provisions adopted in 1946 in France®® and in 1947 in 
Italy.°° The former provides that enterprises which have or acquire the 
character of a monopoly shall become public property; the latter author- 
izes the expropriation of enterprises occupying a monopoly position. Even 


8° Denmark: Price Agreements Act, No. 378 of 1952, Lovtidende A 1952, G. H. Schultz A. 
S. Copenhagen, 1952, No. 377-379, pp. 846-851; Netherlands: Economic Competition Act 
(Draft Bill), States General, session 1950/1951, Document 2009. 

8! Legislative Order of 14 May 1946, Les Codes Larcier: Vol. IT, Droit Pénal, 1950 supple- 
ment (Brussels, 1951) 69. 

* Emergency Regulations Act of 1939, continued under the Control of Prices Act, 1947, 
11 Geo. VI, Wellington, 1947, pp. 14-25. 

83 See Interim Act to Regulate Prices of 30 June 1947; see footnote 61, above. 

* Act of 24 June 1948, Gesetz- u. Verordnungsblatt des Wirtschaftsrates des Vereinigten 
Wirtschaftsgebietes, No. 12, 7 July 1948, p. 60. 

55 See footnote 81, above. 

* Ordinance No. 45-1483, Journal Officiel de la République Frangaise, 8 July 1945, p. 
4153. 

7 Decree of 23 November 1940, Reichsgesetzblatt, No. 208, 12 December 1940, pp. 1573- 
1574. 


88 See footnote 36, above. 
8° Journal Officiel de la République Frangaise, 28 October 1946, p. 9166. 
*% Gazzetta Ufficiale, No. 298, 27 December 1947. 
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in Switzerland, where pro-cartel sentiment has reputedly been quite 
strong, the constitution was amended in 1947, so as to authorize the 
federal government to take measures to remedy the harmful economic 
and social consequences of cartels and similar groups." This development 
had been preceded by emergency legislation enacted in 1939 prohibiting 
combinations and cartels which were entered into for the purpose of 
securing profits incompatible with the general economic situation, with- 
drawing goods from distribution, or engaging in other economically un- 
justifiable operations.” 

The main classical justifications for intervention against restrictive 
business practices have been, first, the harm done to consumers and other 
purchasers by the charging of “excessive” or “unreasonable” prices” 
or the unreasonable restriction of supplies available to such purchasers 
and, second, the harm done to competitors by exclusion from markets 
or lines of industry. In the United Kingdom, for reasons indicated 
earlier,“ this second consideration had become more of a theoretical than 
a practical one. Similarly, in the civil law countries, the tradition had 
been to outlaw exclusionary methods and devices, such as boycotts and 
blacklists, only when they were aimed at the economic ruin of the in- 
dividual. The Swiss law had become even more tolerant of such ex- 
clusionary devices, upholding the legality of boycotts involving the 
destruction of the boycotted enterprise, if the interests served by the 
boycott were considered important enough.** However, the civil law has 
recently evinced a more protective attitude towards boycotted or black- 
listed persons. Thus, court decisions and legal writers in Belgium and 
France have held blacklisting to be illegal unless provoked by an illegal 
or immoral act of the blacklisted enterprise (e.g., disparagement of a 
product) ; boycotts to be illegal unless they are a foreseeable consequence 
of obligations agreed to by the boycotted party; and both boycotting and 
blacklisting to be illegal if exercised systematically with the intention of 
destroying the means of existence of a particular person or of dominating 
the market in an abusive manner. It should, of course, be borne in mind 


% Recueil Systématique des Lois et Ordonnances 1848-1947, Vol. I, Chancellerie fédérale, 
Berne, 1949, pp. 11-13. 

% Decree of 1 September 1939, Recueil Systématique des Lois et Ordonnances 1848-1947, 
Vol. X, Chancellerie fédérale, Berne, 1949, pp. 891-893. 

3 E.g., Denmark: Act concerning price agreements, etc. No. 158 of 18 May 1937, Lovtidende 
A 1937, G. H. Schultz A. S. Copenhagen 1937, pp. 1699-1701, Article 9; Guatemala: Decree 
No. 90, Diario Oficial, 21 April 1945; New Zealand: see footnote 82, above, Article 23. 

*4 See page 447, above. 

% E.g., Entscheidungen des Schweizerischen Bundesgerichtes 51/2/532; 58/2/57; 54/2/174. 

% Demogue, Revue trimestrielle du droit civil, 1936 p. 375; Recueil général des lois et 
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that the civil law is not based on any abstract economic notion of com- 
petitive freedom but on the individual’s personal right to nonimpair- 
ment of his means of subsistence. 

Another discernible legal trend in this field is increasing recognition of 
the harmful consequences which restrictive business practices have, not 
only for purchasers and competition, but also for the producers engaging 
in the practice. The direct limitation of production has always been 
recognized as at least a potential danger to the public interest, both be- 
cause it may limit needed supplies and cause unreasonable prices.” 
However, a recently proposed South African bill goes further and lists, as 
a potentially harmful practice, the preventing of production by the most 
efficient means.** Other governments have used, as a criterion of whether 
restrictive practices are in the public interest, their effect on technological 
efficiency and the maintenance of high productivity levels. Thus, the 
United Kingdom law of 1948 sets forth, as standards of the public interest, 
the fullest utilization of resources, and the fullest use and best distribu- 
tion of manpower, materials, and industrial capacity.°® A Swedish report, 
which led to the enactment of the 1946 law, has stressed, as public interest 
criteria, the promotion of high and steady levels of employment and of the 
highest possible income levels.!°° 


IV. THE PROBLEMS OF THE FUTURE 


In trying to appraise future developments in this field, it will be helpful 
to refer to a recently issued report of the Ad Hoc Committee on Restric- 
tive Business Practices to the Economic and Social Council, containing 
proposals for the control of restrictive business practices affecting inter- 
national trade.!! This Committee, as instructed by the Council, has 


arréts, Sirey, Vol. I, 116 (referring inter alia to Court of Appeals of Paris decision of 9 April 
1930); Decision of Court of Appeals of Brussels of 6 July 1937; Pandectes Périodiques, Vol. 
42 (1935) pp. 261 et seq. 

"E.g., Argentina: see footnote 6, above; Dominican Republic: Article 419 of the Penal 
Code, see footnote 15, above; Belgium: Act No. 321 of 1924, Pasinomie, Vol. 15, Brussels, 
1924, p. 381; Luxembourg: Decree of 31 May 1935, Pasinomie Luxembourgeoise, 1933-1936, 
Luxembourg, 1937, p. 577. 

*8§ Union Gazette Extraordinary, 20 February 1952, pp. 3-9. 

% See footnote 11, above. 

10 Betankande angiende dvervakning av konkurrensbegransande forteelser inom niirin- 
gelivet, Statens offentliga utredningar 1945, 42, pp. 8-9. 

101 Economic and Social Council Official Records, Sixteenth Session, Supplement No. 11. 
The Committee also transmitted to the Economic and Social Council a Secretariat report on 
governmental measures relating to restrictive business practices (Supplement No. 11 A), 
an annex to which (Supplement No. 11B) contains the texts of most of the laws cited in this 
article. 
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followed in its substantive recommendations the principles laid down in 
Chapter V of the Havana Charter for an International Trade Organiza- 
tion.’ Reference is made to these documents, not because they were 
based on comparative study of different national legal systems, but be- 
cause on some points they reflected compromises that had been worked 
out, after protracted negotiation, among the various national economic 
policies relating to restrictive business practices. 

There may be noted first the enumeration of restrictive business prac- 
tices which is contained in paragraph 3 of Article 1 of the draft articles of 
agreement recommended by the Committee: 


“(a) Fixing prices, terms or conditions to be observed in dealing with others 
in the purchase, sale or lease of any product; 

(b) Excluding enterprises from, or allocating or dividing, any territorial 
market or field of business activity, or allocating customers, or fix- 
ing sales quotas or purchase quotas; 

(c) Discriminating against particular enterprises; 

(d) Limiting production or fixing production quotas; 

(e) Preventing by agreement or coercion the development or application of 
technology or invention whether patented or unpatented, or with- 
holding the application of such technology with the result of mo- 
nopolizing an industrial or commercial field; 

(f) Extending the use of rights under patents, trade marks or copyrights 
granted by any Member to matters which, according to its laws and 
regulations, are not within the scope of such grants, or to products or 
conditions of production, use or sale which are likewise not the sub- 
jects of such grants.” 


This list covers most of the types of business activities which are 
subject to condemnation or regulation under the national laws relating 
to antitrust and restrictive business practices. It does not, however, 
specifically cover legislation primarily motivated by the desire to prevent 
excessive concentration of economic power, i.e., tightly controlled eco- 
nomic aggregates dominating an industrial field, the mere existence of 
which (irrespective of their functioning) is considered a social and political 
threat to the general body politic. Reference has already been made to 
constitutional provisions in many countries condemning private monopo- 
lies,!°? and to the Canadian and United States laws making it an offense 
to monopolize, or to combine to monopolize production or trade, or to 
enter into trade-restraining combinations, in the form of trusts or other- 
wise.!°* The laws of these two last countries, as well as those of Japan, 


10 “Final Act and Related Documents,”’ United Nations Conference on Trade and Employ- 
ment (New York, 1948) 35 ef seq. 

103 See page 451, above. 

104 See footnotes 2 and 3, above. 
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Brazil, and Argentina, also prohibit mergers or acquisitions which tend 
to restrict competition or to establish or maintain a monopoly.'®> In some 
countries, a group of enterprises may be prohibited from establishing 
central policy-making organs, entering into profit-sharing arrangements, 
or leasing the property of other enterprises; also interlocking directorates 
among competitors have been eyed with suspicion.’ Before the second 
World War, some European countries had adopted legislation prohibiting 
manufacturers or distributors from acquiring retail outlets, and forbidding 
the establishment of department and chain stores. Legislation of this 
type is now, however, of limited significance, existing only in a few small 
countries.!” 

The concern of this national legislation with concentration of economic 
power, and practices conducive to such concentration, not only implies the 
undesirability of such concentration, but raises two corollary issues of 
considerable public importance: 

(a) Should governments take steps to counteract monopolies or ex- 
cessive concentrations of economic power, or the practices that contribute 
or tend to such accumulations of power? Thus far, only the United 
States and Canada have travelled any appreciable distance down this 
road. Both countries are fortified by a quasi-constitutional outlook that 
dominant economic power is inherently susceptible of abuse; that it must 
be checked in its incipiency if it is to be controlled at all; and that there 
are social and political, as well as economic, values in supporting a system 
of small producers and small businessmen.'°* While the constitutional 
texts and statutory provisions of many other countries show on their 
face a similar hostility against monopolies, these have no history of 
practical enforcement. 





108 Argentina: Anti-Monopolies Act, see footnote 6, above; Brazil: see footnote 29, above; 
Japan: Law No. 54, footnote 76, above, Ch. IV. 

106 See, in additicn to the laws mentioned in the immediately preceding footnote, for the 
United States: Section 8 of the Clayton Act, C. 323, 38 Stat. 730, 63d Cong., 2d Sess. (H. R. 
15657, Public 212); Belgium: Royal Order of 9 July 1935, Les Codes Larcier: Vol. I, Droit 
Civil et Commercial (Brussels, 1947) 364-368; India: Mehta, Combination Movement in 
Indian Industry, Friends’ Book Depot, Allahabad, 1952. 

10 E.g., Haiti: Constitution of 1950, Article 16, Le Moniteur, No. 137, 28 November 1950, 
p. 963; Liechtenstein: Act of 6 September 1937, Liechtensteinisches Landes-Gesetzblatt, No. 
17, 6 September 1937, pp. 1-2; Panama: Constitution of 1946, Article 236, Constitucién de la 
Repiblica de Panam4, Panamé, 1946, p. 68. Legislation of this type is, of course, largely 
actuated by a desire to protect vested interests. 

108 See U. S. v. Aluminium Company of America, 148 F (2d) 416 (C. C. A. 2 1945); Pres. 
Roosevelt’s message to Congress, Sen. Doc. No. 95, 76th Cong., Ist Sess. 27, 29 (1939). Con- 
demnation of monopoly power is often accompanied by the conviction that some restrictive 
business practices (e.g., resale price maintenance) are necessary to the protection and survival 
of small businesses. 
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(b) Should certain restrictive business practices such as price-fixing 
and limitation of production, whether engaged in by monopolies or 
cartels, be prohibited outright, or should they be condemned only to the 
extent that they have harmful effects on the public interest and on dif- 
ferent classes within the community? The latter view is the one taken by 
the European industrial countries, and was the approach incorporated 
both in Chapter V of the Havana Charter and in the Ad Hoc Committee’s 
Report. This “harmful effects” approach also has an affinity with the 
“rule of reason” familiar to students of the U. S. antitrust laws and some 
of the concepts of ‘‘workable competition” advanced by economists dur- 
ing the last two decades (as contrasted with the so-called per se violation 
approach) .!%° 

It should be emphasized that the cleavage between the so-called 
American and European viewpoints is not as sharp as the unadorned 
statements in the last two paragraphs would indicate. There are whole 
areas of the U. S. antitrust experience which are not subject to the per se 
Sherman Act violation approach. Thus, nobody in the United States 
seriously questions the right of business groups, within broad limits, to 
engage in standardization programs or group patent licensing and other 
co-operative research endeavors, or the right of individual businessmen 
who are not in a monopolistic or commercially dominant position to 
select their customers or distributors. 

Furthermore, the points at issue have been somewhat beclouded by 
the unavailability of statistical and economic tools to describe or measure 
the conditions or effects considered determinative by either school of 
thought. Thus, under the stricter (American) anti-monopoly policy, 
in what circumstances does size in an industry unit, a measure of which 
is universally conceded to be necessary for certain inevitable large-scale 
manufacturing and expensive research operations, undermine competi- 
tive norms so as to be called an illegal monopoly? On the other hand, 
where policy towards restrictive business practices is based on social or 
economic performance (as in Europe), what are the economic criteria 
and statistical measuring rods which determine whether restrictive busi- 
ness practices are operating in a socially desirable way? As the cutting 
tools of economic analysis and evaluation that will answer broad questions 
such as these become more refined, and are further sharpened by contact 
with the hard abrasive of business fact, there will tend to be a rapproche- 
ment the author feels, between the so-called American and European 


109 This literature is interestingly summarized in Union of South Africa: “Regulation of 
Monopolistic Conditions,” Board of Trade and Industries Report No. 327, Government 
Printer, Pretoria, 1951. 
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viewpoints. The crucible of industrial reality frequently creates a usable 
amalgam out of economic tenets which in the cold abstract appear to 
repel each other. 

It is essential, of course, to develop the relevant industrial facts. 
Considerable discussion has been expended on methods of improving 
governmental investigatory procedure, in order more efficiently to 
obtain information concerning those facts. Negative experience with 
voluntary methods of obtaining data has suggested that governments be 
given the power to compel businessmen to testify and to supply relevant 
business documents and records. An Australian commission established 
in 1913 became a dead letter after the High Court held that the Com- 
missioners could not be given judicial powers of investigation,''® and a 
Netherlands commission set up in 1920, was unable to make any reports, 
because not given compulsory powers to obtain information." A Swiss 
price study commission appointed in 1936, while it ultimately issued a 
report containing only factual information voluntarily supplied, noted 
the difficulties arising from its lack of compulsory process and made no 
judgment or evaluation of the information presented." 

Dissatisfaction has been expressed, particularly in the United States, 
with the functioning of courts in cases involving the ramified practices of 
modern business and the torrent of evidence that is sometimes considered 
relevant to the decision of a case involving restrictive business practices." 
Three main lines of solution have been proposed. One involves the creation 
of expert commissions or of specially qualified courts, with a competence 
limited to this specialized and somewhat laborious field. The second 
approach is the reform of judicial procedure, so as to isolate and define 
with precision the specific economic and legal issues in dispute, obtain 
agreement between the opposing parties on relevant but undisputed 
matters, eliminate merely cumulative evidence, and otherwise mitigate 
the almost Sisyphean delays and tribulations of adversary and contested 
legal procedures.'* A third approach, applied to both judicial and ad- 





40 Interstate Commission Act of 1912, Commonwealth Acts 1901-1935, Vol. II, pp. 1352- 
68, inoperative for many years because of the decision in New South Wales v. The Common- 
wealth of Australia (1915), and formally repealed in 1950. 

il Eggmann, Der Staat und die Kartelle, Ziirich, 1950. 

12 See Die Volkswirtschaft, Supplements 27 (1937), 21 (1938), 35 (1939), 36 (1939), and 
53 (1950). 

43 See McAllister, “The Big Case,” 64 Harv. L. Rev. (1950) 27; Whitney, “The Trial of 
an Anti-trust Case,” 5 Record B.A.N.Y. (1950) 447. 

4 “Procedure in Anti-trust and Other Protracted Cases,” A Report adopted by the Judicial 
Conference of the United States, September 26, 1951; District Judge Yankwich, “Short Cuts 
in Long Cases,” 13 F. R. D. 41 (1952); Dession, “The Trial of Economic and Technological 
Issues of Fact,” 58 Yale Law Journal 1242 (1949) 1019. 
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ministrative procedures, involves the use of informal procedures for the 
settlement of differences between the government and the accused 
business groups without embarking on too meticulous an examination 
of the underlying facts."'* The theory underlying this approach is that 
the larger and basic issues between the government and the defendants 
are a matter of common knowledge and can be set forth in relatively 
short compass; and that the focus of both sides to the controversy should 
be the correction of undesirable practices rather than the vindication of 
either the government’s or the defendants’ picture of the industrial scene. 
Even where there is some dissatisfaction with the specific ways in 
which the courts operate, there remains an inclination to leave the settle- 
ment of restrictive business practice disputes with the courts, either as an 
initial proposition or as a matter of ultimate review. This is based on the 
feeling that it is undesirable to deviate from traditional legal patterns 
involving reliance on the judiciary, and that courts of general jurisdiction 
will strike a more objective and less rigid balance between the protection 
of individual businessmen and the just claims of the government, than an 
administrative agency or special tribunal. Furthermore, the point has 
been raised that administrative organs frequently have prosecuting 
functions and the responsibility for establishing uniformity of govern- 
mental policy, and therefore do not possess sufficient detachment for the 
exercise of what are felt to be judicial functions. It is interesting to note 
how the current French scene reflects this ambivalence of viewpoints; 
the bill passed by the Chamber of Deputies places responsibility for 
antitrust enforcement exclusively on specialized administrative organs, 
whereas the Senate bill puts basic reliance on the regular French 
courts.!!6 
What has been said in the last few pages relates to the first two of the 
three main things that the Ad Hoc Committee on Restrictive Business 
Practices indicated should appear in any report dealing with a complaint 
of restrictive business practices: 
(a) The setting out of the facts relevant to the complaint revealed by 
the information which has been received; 
(b) A decision whether the practice in question has had, has, or is about 
to have harmful effects within the meaning of the agreement; and 





115 The new Swedish law places great emphasis on negotiation procedure; see Bill to counter- 
act restraint of competition in business in certain cases, Government Bill No. 103 of 13 March 
1953. See also Timberg, ‘Equitable Relief Under the Sherman Act,” University of Illinois 
Law Forum, Winter 1950 Number, pages 629 ef seq. 

16 Assembly Bill, Assemblée Nationale, Second Term, 1952 Session, No. 451; Senate Bill, 
see footnote 18, above. See also Gide, Le Projet Francais de Loi Anti-Trust et les Expériences 
Etrangéres, Paris (1953). 
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(c) Where a given restrictive business practice has harmful effects, a 
recommendation to member governments as to remedial measures 
to be undertaken.” 

The third will be briefly discussed now. 

The earlier emphasis on criminal penalties and on the mere prohibition 
of the conduct specifically proscribed by law is now considered to be 
inadequate in many situations involving economic restrictions. Treble 
damage suits have been recognized by some United States authorities 
as a potent deterrent to antitrust violation,"* but they afford only 
temporary fiscal relief to the limited number of persons able to establish 
that they have been injured by a violation and not more widely applicable 
economic relief that will permanently protect the public interest from 
bad trade practices and conditions. There has been an increasing feeling 
that many restrictive situations, particularly those involving potentially 
monopolistic elements, may require for their cure a more detailed set of 
proscriptions and prescriptions than are to be gotten from the surface 
of a general regulatory statute. More recent antitrust legislation and 
practice places greater emphasis on the need (perhaps only occasional) 
for a fundamental rearrangement of industry and legal patterns, such as 
is implicit in the dissolution of an enterprise or association,"* or a require- 
ment that an industry sell its products on a nondiscriminatory basis,!° 
or an order that patents be made available to applicants,'*! or the with- 


17 See Articles 3 and 15 (4) of the draft articles of agreement, and paragraphs 52 to 57, 
inclusive, of the report of the Ad Hoc Committee, footnote 101, above. Cf. also, Sec. 19 (1) 
of the Canadian Combines Investigation Act: “The Commission shall as soon as possible after 
the conclusion of proceedings taken under section eighteen, make a report in writing and 
without delay transmit it to the Minister; such report shall review the evidence and material, 
appraise the effect on the public interest of arrangements and practices disclosed in the 
evidence and contain recommendations as to the application of remedies provided in this 
Act or other remedies.” 

18 See Note, “Antitrust Enforcement by Private Parties—Analysis of Developments in 
the Treble Damage Suit,” 61 Yale Law Journal (1952) 1010 (in particular the figures given 
on pp. 1044-1045, 1059). A single United States antitrust defendant has, as a defendant in 
some five hundred treble damage actions, paid out or had judgment against it in the amount of 
ten million dollars. Hearings on Paramount—A.B.C. Merger, FCC Docket No. 1031 et al., 
Paramount Exhs. 9 and 9A. 

19 E.g., Norway: Law of 30 June 1947, Pristidende, No. 16, 8 August 1947, pp. 503-510; 
Netherlands: see footnote 69 above; France: see footnote 116 above. 

20 F.g., Union of South Africa: Act No. 59 of 1949, Statutes of the Union of South Africa, 
1949, Capetown, 1949, pp. 654-658; United Kingdom: see footnote 11, above; Austria: see 
footnote 67, above. 

21 F.g., Sec. 30 (g) of the Canadian Combines Investigation Act (Sub-section (h) permits 
the expunging or amending of trademarks); U. S. v. Hartford-Empire, 46 F. Supp. (N. D. 
Ohio 1942) 541, aff’d 323 U. S. (1945) 386; U. S. v. National Lead Co., 63 F. Supp. (S. D. 
N. Y. 1945) 513, aff’d 332 U. S. (1947) 319; U. S. v. U. S. Gypsum, 340 U. S. (1950) 76. 
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drawal of tariff protection from a monopolizing or trade-restraining 
enterprise.!”” 

The augmented role of administrative agencies and specialized courts in 
the handling of restrictive business practice problems is in some measure 
due to the feeling that, even if courts of general jurisdiction were qualified 
to make basic decisions as to whether the law had been violated, they 
were not well-equipped for the devising of remedies that would cope 
with the economic consequences of such violations or restore competitive 
conditions, or for the subsequent policing of the industry to see that the 
decreed remedies were being complied with. Some United States courts 
have exhibited prodigies of patience and flashes of genuine insight in 
the devising of antitrust relief and the subsequent enforcement of their 
remedial decrees and orders, but this has been a burden to the courts 
involved and has not taken place on a nationwide scale. Furthermore, 
the “equity jurisprudence” that is the doctrinal basis for this activity 
does not exist outside of the common-law countries. 

The problems that complicate and retard the national enforcement of 
legislation against restrictive business practices of domestic enterprises, 
having an impact only on domestic markets, increase when it is desired to 
apply that legislation to business activities involving foreign trade and to 
business units located partly outside the domestic jurisdiction. When the 
export trade of a country is involved rather than its import trade, which 
more immediately affects domestic markets, these problems become still 
more acute. The legal and factual infirmities of national judicial and 
administrative organs in coping with the allegedly illegal acts of interna- 
tional cartels and combines are numerous. Such organs frequently are 
not able to assert valid jurisdiction over persons and enterprises domiciled 
in foreign countries;! even when ultimately able to do so, a contest 
over jurisdiction is a time-consuming matter and an irritant in interna- 
tional relations.'?> National bodies and agencies are frequently unable to 

12 E. g., Brazil: Law on Customs Tariff, Decree No. 2878 of 18 December 1940, Diario 
Oficial 20 January 1941 (Supplement); Canada: Chapter 44, Revised Statutes of Canada, 1927, 
Vol. II, Ottawa, 1927, p. 1237; Union of South Africa: Act No. 35 of 1944, Statutes of the 
Union of South Africa, 1944, Capetown, 1944, pp. 470-472, Art. 66. 

1%3 E.g., U. S. v. Asbestos Corporation, Ltd., 34 F. (2nd) (S.D.N.Y., 1929) 182, and U. S. 
v. De Beers Consolidated Mines, Ltd., S.D.N.Y., decided April 22, 1948. There is the further 
obstacle that a court cannot question the acts of foreign sovereigns, which frequently require 
and support the economic acts which are attacked as trade restraints. See American Banana 
Co. v. United Fruit Co., 213 U. S. (1909) 347. 

14 U, S. v. Aluminium Company of America, 20 F. Supp. (S.D.N.Y. 1937) 13, and U. S. 


v. Scophony Corporation of America, 69 F. Supp. (S.D.N.Y. 1948) 666, reversed 333 U. S. 
(1948) 795. 


128 See Hansard, “U.S. Antitrust Process Beyond Our Borders,” Section on Antitrust Law, 
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obtain needed evidence concerning transactions and parties located 
abroad, and efforts to obtain this information by judicial process are 
often resented by foreign powers; the province of Ontario not so long 
ago made it a felony to send a corporate record out of Canada, at the 
request of any foreign legislative, judicial, or administrative organ.'** 
Assuming that the major legal obstacles of obtaining personal jurisdiction 
and of unearthing and presenting data which will demonstrate the 
liability of the defendants have been overcome, there is a third frequently 
insurmountable barrier that remains: How can effective relief be obtained 
with respect to properties, persons, and enterprises located in foreign 
countries? Extra-territorial remedial process—even where the courts 
have jurisdiction of the defendants in question—is even more difficult 
than extra-territorial investigative process.'” Thus, antitrust enforcement 
in the international field is inevitably doomed to a wholesale dose of 
frustration. 

Domestic defendants in international cartel cases, on the other hand, 
have complained that their own courts either deliberately ignore or are 
imperfectly aware of the economic and legal realities of foreign trade. 
They urge further that their own domestic laws subject them to standards 
of commercial behavior that are often at variance with the economic 
norms that prevail in other countries and offensive to the governmental 
authorities of those countries, if not prohibited outright by the foreign 
law. They have asked for a more reasonable and flexible standard of 
conduct in international trade that will take account of the many ways 
in which it differs from domestic trade, and for the application of more 
uniform standards.'"8 


N. Y. State Bar Ass’n., Antitrust Law Symposium (1953) 44; letter from Her Majesty’s 
Government to the United Kingdom subsidiaries of certain United States oil companies, 
placed in the record of the “Oil Cartel” case, in the U. S. District Court for the District of 
Columbia, Miscellaneous No. 19-25, December 15, 1952, Vol. X, pp. 1196-1197. 

26 Business Records Protection Act, Chapter 44, Revised Statutes of Ontario, 1950 Vol. 
I, pp. 409-410. 

17 See British Nylon Spinners v. Imperial Chemical Industries [Section 1952-2] All Eng. 
780 (C. A.), in which the British Court of Appeal, on motion for temporary injunction, de- 
clined to give effect to patent relief ordered by the Federal District Court. The relief granted 
by the District Court is described in U. S. v. Imperial Chemical Industries, 105 F. Supp. 
(S.D.N.Y. 1952) 215. The implications of this situation are discussed in Hansard, footnote 
125 above and Timberg, “Problems of International Business,” Spring Meeting Proceedings, 
Section of Antitrust Law, A.B.A. (1953) 106. 

28 See Oppenheim, “Foreign Commerce under the Sherman Act,” 42 Trade Mark Re- 
porter (1952) 3; Derenberg, “The Impact of The Antitrust Laws on Trade-Marks in Foreign 
Commerce,” 42 Trade Mark Reporter (1952) 465; Lockwood and Schmeisser, “Restrictive 
Business Practices in International Trade,” 11 Law & Contemp. Probl. (1946) 663; dissenting 
opinions of Justices Jackson and Frankfurter in Timken Co. v. U. S., 341 U. S. (1951) 593; 
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Two recent developments testify to the need and desire for an inter- 
national approach to the control of restrictive practices. The first is 
the creation of the European Coal and Steel Community, the main pur- 
pose of which is to eliminate the territorial barriers in the production 
and distribution of coal and steel among the six member nations of the 
Community. The Treaty constituting the Community also prohibits 
unfair competitive practices, discriminatory prices and practices, con- 
centrations which impair the maintenance of effective competition, and 
agreements to fix or influence prices, to restrict production, technical 
development or investment, or to allocate markets, products, customers, 
or sources of supply."® The second development is a draft convention 
for the control of international cartels, prepared by the Secretary-General 
of the Council of Europe. This document sets up machinery for the 
registration of restrictive agreements and provides.for the investigation 
of, and reporting on, prima facie cases of harmful restrictive practices 
and the making of general studies relating to cartels. In the event friendly 
settlements do not take care of complaints of harmful practices, they 
are to be heard by a European Court." It is significant that one reason 
why the Council of Europe has deferred further consideration of this 
project was the feeling of some of its member governments that any 
arrangement for the control of restrictive business practices would have 
to be more than regional in nature and the consequent decision to await 
the report of the Ad Hoc Committee mentioned earlier. 

The proposals of the Ad Hoc Committee seem to go a considerable way 
towards remedying both the frustrations of governments and the griev- 
ances of defendants. They contemplate that national governments will be 
responsible for both the investigation of the underlying facts and the 
application of remedial measures. This means that the loose doctrine 
of comity, which courts frequently balk at extending to the investigation 
and enforcement process of a foreign power, is replaced by an affirmative 
obligation to co-operate in the work of an international agency. The 
proposals contemplate no undercutting of effective national antitrust 
enforcement procedures; governments with strong enforcement policies 


cf. Hale and Hale, “Monopoly Abroad,” 31 Texas Law Review (1953) 493; Timberg paper 
in “The Impact of the Antitrust Laws on Patents and Trademarks in Foreign Commerce,” 
(symposium) 21 George Washington Law Review (1953) 677. 

29 See particularly Articles 3, 4, 5, 60, 65, and 66 of Treaty Constituting the European 
Coal and Steel Community. 

130 Memorandum on the recommendation of the Consultative Assembly for the preparation 
of a European convention for the control of international cartels, Strasbourg, 28 November 
1951. 
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are free to continue to apply such policies to restrictive business practices 
affecting international trade;'*! governments with weak policies will 
raise their standards to the minimum contemplated by the draft agree- 
ment. They supply a forum for the investigation and analysis of restric- 
tive practices in which it will be possible to set forth fully the economic 
philosophies and legal assumptions that are prevalent in all countries 
affected by a particular dispute. 

To the extent that uniformity of economic and legal attitudes is ob- 
tained among divergent national policies in this field, it will not be by 
sudden abandonment of one national policy in favor of another. It will 
take place through a long-range educational process whereby national 
economic and legal policy takes advantage of the experience and views 
of other countries and becomes better informed. Under the agreement 
proposed by the Committee, both governments and private parties will, 
in the last analysis, have to rely on publicity to protect their legitimate 
interests. However, there are many situations in which this state of 
affairs is better than the condition that now obtains—for the government, 
a no-man’s land where vital public policies cannot be effectively vin- 
dicated,’ and for the defendants, a hearing before a national tribunal 
rigidly committed to the enforcement of a single national policy. 

The procedures of the international agreement recommended by the 
Ad Hoc Committee are applicable only to restrictive business practices 
which substantially affect international trade."* For most industrial 
countries, however, international trade is an essential component of the 
nation’s well-being. Since it seems to be generally accepted that all 
nations stand to gain from the adoption of a policy of free international 
trade, the proposals of the Ad Hoc Committee will bear close examination 
as an important contribution to a desirable national and international 
objective. 


‘31 Article 7 of the draft agreement reads as follows: ‘No act or omission to act on the part 
of the Organization shall preclude any Member from enforcing any national statute or decree 
directed towards preventing monopoly or restraint of trade.” See, however, the comment on 
this in paragraphs 35 and 36 of the Ad Hoc Committee’s Report, footnote 101, above. 

12 “Business firms, in the absence of international law on the subject, have been able to 
develop and administer their own private systems of international law and regulations.” 
“Canada and International Cartels,” Report of Commissioner, Combines Investigation Act 
(1945) 65. See also Timberg, “International Combines and National Sovereigns,” 95 Univer- 
sity of Pennsylvania Law Review (1947) 575. 

'S Tt is a basic requirement of the investigation procedure provided for in the Ad Hoc 
Committee’s draft articles of agreement that the commercial enterprise or enterprises carrying 
on a restrictive practice “individually or collectively, possess effective control of trade among 
a number of countries in one or more products” (Article 1. 2.(c)). 











COVEY T. OLIVER 


Impediments to American Investment 
in France 


A Case Study of Another Aspect of the Restrictive Practices 
Problem 


= SOMEWHAT NEGLECTED MICROCOSM in the study of restrictive 
practices is that in which may be found the legal institutions and juridical 
devices a particular nation-state uses to control the amount, nature, 
and conduct of out-of-state capital investment within its territory. 
Impediments on the international movement of goods and services are 
dealt with as problems of International Trade and Finance. When 
nationals and nations combine with other nationals or nations to control 
price, production, or markets, the Cartel Problem and the State Trading 
Problem are immediately suggested. As pressures! and inducements? in 
favor of the export of capital itself from the United States develop, it is 
to be expected that this third aspect of the restrictive practices problem 
will attract relatively more attention. It is one to which the techniques 
of law comparison would seem to be able to make a definite contribution. 

With full realization of its deficiencies from the standpoint of practical 
experience with the subject matter* but with Professor McDougal’s 
injunction‘ fully in mind as the ideal to be achieved to the extent pos- 


Covey T. OLIVER is Professor of Law, University of California, Berkeley. 

1 The repeated emphasis in current political dogma on the duty of American capital to 
spread itself abroad may in effect amount toa societal pressure of which account must be taken, 
along with the more ordinary economic ones represented by taxation, wage scales, raw materi- 
als costs, and the like. Where import controls over manufactured goods are exercised in sub- 
stantial part for the purpose of conserving foreign exchange in particularly hard currency, 
there is probably a pressure, also, to manufacture the commodity itself outside the hard 
currency area, depending upon multi-country settlements finally to achieve the repatriation 
of profits. 

2 See the discussion of guaranteed American foreign investments, infra, IV-B. 

3 The writer is sufficiently out of touch with current economic developments between 
France and the United States, either from the governmental or the business standpoints, to 
make it impossible for him to detail the unwritten institutional practices or attitudes which 
may modify or mollify the system described. The “big picture” would obviously require the 
joinder of other skills, the addition of other types of knowledge. The fact remains, notwith- 
standing, that the norm-system reported upon exists and could be actually applied under 
particular economic and political conditions. In this sense, then, it obviously is of potential 
materiality and therefore a valid subject for description and analysis. 

4His “The Comparative Study of Law for Policy Purposes: Value Clarification as an 
Instrument of Democratic World Order,” 1 Am. J. Comp. Law (1952) 24, fixes a correct set of 
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sible, this paper seeks principally to suggest in outline what ought to be 
done for each of the nation-states where American capital might go. 


I. THE POSITION OF FOREIGNERS® IN FRANCE: GENERAL 


A. The Civil Code and Foreigners in France. In an era in which economic 
interdependence, mutual assistance, and capital export have been 
stressed, it comes as a distinct surprise that, in general, French law 
continues to reflect a basic hostility to the foreign entrepreneur and 
laborer, which developed in that country, largely through decree-laws, 
during the economic crises of the inter-war period.® 

Prior to the legislative stringencies arising in that period, jurisprudence 
and doctrine between them had done much to soften the rigid reciprocity 
concept embodied in Article 11 of the Civil Code. The Napoleonic 
provision declares that foreigners in France shall have the same rights 
as Frenchmen have in the country of the foreigner’s nationality. As the 
commentators point out, the question almost immediately became: 
“What rights are comprehended within this provision?” 

The evolution of theory regarding this question is traced in Dalloz, 
Répertoire.’ Really, there are two questions: (1) What rights may for- 
eigners get on a reciprocal basis? (2) What rights may foreigners have 
in France even if there is no reciprocal provision? 

The first question requires the courts to interpret the provision of 
particular treaties; however, doctrine and jurisprudence have developed 
that an establishments’ provision in a treaty does not give a foreigner in 
France political, as distinguished from “civil,” rights, even on a reciprocal 
basis. Civil rights were regarded as primarily private rights, including 
that of conducting a business in France. Although the decisions have 
been stated to exhibit a “‘certain sinuosity,”® by the last quarter of the 
nineteenth century it had become established in jurisprudence that spe- 


standards for the comparatist but at the same time makes one acutely aware of one’s own 
disqualifications for their attainment. Perhaps general toleration may be obtained by invoking 
as descriptive of the objective of this paper Professor McDougal’s: “. . .comparative study at 
its best might reveal the details of short-term, emerging relationships with unexpectedly high 
probability.” Id. 57. 

5The Code differentiation is technically between residents and nonresidents, but the 
commentators’ descriptive phrase, “‘étranger” accurately reflects the real differentiation for 
most situations. 

¢ The best historical account is in Malblanc, Le Statut Juridique Du Commergant Etran- 
ger, Tit. II (1943). 

7 Répertoire de Droit Civil, “Etranger”, 22, et seg. (1952). 

§T.e., one permitting the setting up of an enterprise in France. 

* Delightful phrase! Perhaps of utility in American usage! See Dalloz, op. cil. supra 
n. 7,31. 
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cific rights did not have to be mentioned in treaties to be enjoyed by 
foreigners in France, provided these rights were not of a political nature 
and had not been specifically denied to a foreigner in France by law.'® A 
parallel development resulted in the presence or absence of a treaty pro- 
viding for reciprocity being of little consequence, for by the middle of the 
nineteenth century jurisprudence had followed doctrine to hold that Ar- 
ticle 11 of the Civil Code applied only to “civil,” as distinguished from 
“natural,” rights. These latter all men enjoyed in France, regardless of 
nationality or treaty. It was even held that the right of doing business 
was a natural right, with, for example, the result that a foreigner not pro- 
tected by treaty could nonetheless claim protection against a discrimina- 
tory freight rate. 

Beginning in 1873, however, the legislature came more and more to 
regulate precisely the activity of foreigners in France; so we begin to 
hear less of ‘‘natural rights” and more of legislative intent. The earlier 
liberal doctrine and jurisprudence in favor of foreigners were not aban- 
doned; rather their effective statement shifted. The textbook rule be- 
came: Foreigners in France have all rights, except political rights, not 
specifically denied to them by French law." 

But the statutes and the decree-laws became progressively more 
stringent in their restrictions on the economic activities of foreigners in 
France. This, in turn, has led to the return to treaties as governing the 
vulnerability or the immunity of particular foreigners to these laws. 
In the meantime, however, the whole development had been away from 
the reciprocity concept that animated Article 11 of the Civil Code. 
The Commission for the Reform of the Civil Code has made a proposal 
for the revision of Article 11 which reflects this dual trend, and at the 
same time probably lays down what is the currently accepted basic 
doctrine about the position of foreigners in France: 


“Art. 11. Foreigners in France enjoy the same rights as nationals, except for 
political rights and those which are expressly refused them by the law.”’” 


B. Treaties and the Rights of Foreigners in France. Treaties giving 
foreigners immunity from restrictions in French legislation have become 
vastly important, because of the court application" of Articles 26 and 27 


10 The effect of treaties is not taken into account at this point. 

1 Dalloz, op. cit. supra n. 7, Malblanc, ibid., n. 6, and Desage, La Réglementation des 
Etrangers en France (1950), as well as the United States Government sources to be mentioned 
later, all agree on this. 

12 See 39 Rev. Crit. Dr. Intern. Pr. (1950) 112. 

13 Riom, App. Corr., 11 Dec. 1952, JCP, 53-3, 7379; Trib. Corr. de la Seine, Mar. 22, 1953, 
1953-7 Dalloz Recueil 10; note, Savatier, “A Propos des Cartes de Commergants. Les Traités 
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of the new French Constitution establishing that specific legislation in 
conflict with a treaty cannot be applied to treaty-protected foreigners, 
regardless of whether the legislation has come before or after the treaty. 
Thus, it has been held that certain restrictive measures (business cards) 
are not applicable to Spanish and Danish nationals," because the treaties 
with these countries (the one with Spain preceding the control legislation 
by many, many years) provide for national treatment in establishments 
matters on a reciprocal basis. 

International agreements have a specialized bearing upon the position 
of foreign branches in France. It is accepted that the laws denying 
“nonresidents’’!® the benefit of controls over commercial property leases 
apply to foreign corporations as well as to foreign individuals.'* Thus, 
treaty immunities have to be depended upon to avoid subjection to the 
legislative discriminations against nonresidents. 

Even more important is the essentiality of international agreement to 
the juristic existence of a foreign corporation in France. Under the 
Statute of May 30, 1857, foreign companies are permitted to exercise 
“all their rights” in France if by decree the Conseil d’Etat with the ap- 
proval of the government concerned so authorizes to companies of that 
nationality. The phrase “‘all their rights,” reminiscent of the ambiguity 
regarding the term “rights” in Civil Code, Article 11, has been construe@l 
to cover the rights of internal management and of recognition of corporate 
existence in the French courts. Such extensions do not exempt foreign 
corporations in France from the laws of public order, such as under 
Civil Code, Articles 3, §§1 and 3; but they do free a foreign branch from 
French corporation law, to which a domestically incorporated subsidiary 
would be subject. Also they permit it to ask the French legal system 
to assist in the enforcement of its rights. The extensions of the Law of 
May 30, 1857, have followed international arrangements between the 
Quay d’Orsay and the diplomatic missions of the foreign governments 
concerned.” 

C. The Judicial Function in France as to Treaties. The administrative 





d’Etablissement et l’Individualisation de la Condition des Etrangers,” 1953 Dalloz Recueil, 
Chronique, 21. 

4 The first case cited, supra n. 13, involved the Franco-Spanish Treaty of 1862; the second 
the Franco-Danish Treaty of 1910. In both instances criminal proceedings against non- 
nationals for doing business without the carte de commercant were abated on the ground that 
the treaties made legislative enactments subsequent to their coming into force inapplicable. 

‘8 Law of June 30, 1926, as amended by the law of April 22, 1927. 

61 Rault, Sociétés Commerciales, Ch. IT, 75 (1950). 

" Ibid. 
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tribunals of France, it is well established,'® cannot review ministerial and 
agency interpretations of treaties, international conventions, or diplo- 
matic exchanges interpreting an international understanding. Within 
the Government the Foreign Ministry is formally authoritative. Thus, 
an action against the State complaining of executive or administrative 
action in contravention of treaty stipulations would fail. 

As we have seen, the civil courts do not entirely disqualify themselves 
in treaty matters, but we shall now add that their powers are subject to 
drastic circumscription. In the first place, only the executive can decide 
whether a particular international agreement is still in effect.'® The 
executive may denounce treaties, and this action need not be recorded 
in the Journal Officiel.®° 

If an international agreement is still indisputably in force, to what 
extent are the civil courts empowered to interpret it? If the matter is 
found to be one involving public order, the courts will defer to the 
Governmental interpretation." The Conseil d’Etat has declared that 
the Foreign Ministry is the only agency that has the power to give 
interpretations regarding the effect of treaties on points of public order.” 
The line between public order and private rights is not clear. 

The jurisprudence involving treaties affecting economic rights reflect 
# case conflict.” There are decisions both ways on whether the ministerial 
interpretation is or is not binding regarding, for instance, the legislation 
on leaseholds for commercial purposes.” 

Prior to the Second War the executive sought to enforce its views on 
the courts by resorting to bilateral protocols interpreting the effect of 
international agreements on foreigners’ rights outside the ordre public 
field, and when some judicial ambivalence regarding the respect to be 
accorded these developed, the Government rejoined by republishing 
the protocols as decree-laws. These were deferred to by the Court of 
Cassation. What the situation would be today, with a constitutional 
prohibition against decree-laws, is not yet clear.2® It has been noted, 

186 Revue Trimestrielle de Droit Commercial (1953) 561; Dalloz, Recueil 1952, Jurispr., 
454 and accompanying note by Quermonne. 

19 Dalloz, op. cit. supra n. 7, 66. 

20 Tbid. 

"1 Jbid., 83, collecting an impressive list of authorities. 

2 Cons. d’Et. 11 June 1937, 33 Rev. Crit. Dr. Intern. (1938) 455; Dalloz, op. cit. supra 
n. 7, 84. 

% Tbid., 85-86. 

% Dalloz, op. cit. supra n. 7, collects the cases at 84. 

25 Tt would seem, however, that under Articles 26 and 27 of the 1946 Constitution the 


international agreements established by the protocols would in and of themselves bind the 
courts, since the new constitution makes it quite clear that treaties are, inour terminology, the 
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however, that just recently certain treaties have been recognized by the 
courts as giving immunities against prosecution under France’s legislative 
restrictions on economic activity by foreigners. The Government does 
not appear to have resorted to denunciation, international interpretation, 
or any other device to oust the civil courts from jurisdiction in these 
instances. 

D. American Treaty Rights in France. Research suggested and the 
Departments of State’® and Commerce” have confirmed an amazing 
hiatus regarding the protection of American interests in France under 
existing treaties. It is reported that a new Treaty of Friendship, Com- 
merce and Navigation between the United States and France is under 
consideration, but at the present time, except for the ECA Bilateral? 
and its offspring (none of which come to grips with establishments 
problems), old and comparatively primitive understandings are all that 
we can rely upon. 

Desage”® classifies the commercial treaties to which France is a party 
into four groups: 

1. Those providing national treatment in matters of commerce and 
industry. The treaties with Spain and Denmark which have given 
nationals of these countries judicially recognized immunities from sub- 
sequent French restrictive legislation fall into this category. 

2. Those providing for most-favored-nation treatment in matters of 
commerce and industry. Treaties with the United Kingdom, the USSR, 
Belgium, and Luxembourg are among those in this group. 

3. Those providing for most-favored-nation treatment in all respects. 
Argentina is economically significant in this group, which is smaller 
than 2, above. 

4. Treaties under which the Foreign Ministry is to be consulted by 
the foreign government about each case. The United States and Albania 
appear prominently in this list. 

The U.S.—French treaty Desage refers to is the Consular Convention 
of February 23, 1853. This is an old-style agreement, more concerned 


“supreme law” of the land. “Treaty” refers to any international agreement. To the extent 
that the Constitution requires legislative approval, or in any event if a legislative enactment 
should follow an international agreement, the courts would seem to be bound. 

% Letter from Robert H. McBride, Officer-in-Charge, French-Iberian Affairs, Bureau of 
European Affairs, Department of State, U. S. A., April 3, 1953. 

“U.S. Department of Commerce, Establishing a Business in France, Business Informa 
tion Service, World Trade Series, No. 371, passim (March, 1953). 

*8 Treaties and Other International Acts Series, U. S. Dept. of State, No. 1783, June 28, 
1948. 


* Op. cit. supra n. 11, 106-109. 
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with matters of consular functions, inheritances, and so on, than with 
commercial and establishments matters. By Article 7 the Convention 
provides that the Government of France shall extend to citizens of the 
United States in France the same rights in respect to real and personal 
property, and to inheritance, as are enjoyed in the United States by 
citizens of France. In 1933 this ancient agreement was interpreted by an 
exchange of notes** as providing national treatment regarding the owner- 
ship, possession, and transfer of property. This was specifically for the 
purpose of giving Americans in France the benefits of the laws of June 30, 
1926, and of April 22, 1927, regarding leaseholds, from which benefits 
nonresidents were under the laws excluded. Whether this would give 
Americans immunity from antiforeign provisions in the new Code des 
Loyers is not known. 

The French commentators" do not seem to believe that the United 
States may claim favored-nation rights under this old treaty; rather, 
as will be seen from Desage’s classification, the agreement is regarded as 
merely providing for ad hoc consultations regarding American establish- 
ments rights in France. 

An additional right of interest in connection with the branch type of 
organization arose from an exchange between the two governments in 
1882. A decree® of the Conseil d’Etat, of August 6, 1882, extended the 
benefits of the law of May 30, 1857, to American companies doing business 
in France as foreign corporations.* 


II. THE SpEcIFIC REGULATION OF FOREIGN ECONOMIC ACTIVITY 
IN FRANCE 


A. The General Legal Atmosphere. The French commentators show 
the general current of history in this regard. Doctrine and jurisprudence 
softened the rigors of Civil Code, Article 11, but legislative intervention, 
especially since the law of June 30, 1926, have tended to exclude foreigners 
from la propriété commerciale so thoroughly that, unless a treaty right 
exists, it can safely be generalized that, practically speaking, foreigners 
do not have economic rights in France unless they have obtained the 
relevant specific authorizations to do business in France. The political 

304 Malloy, United States Treaties and Other Agreements (1933) 4188. 

31 Cf. Desage, op. cit. supra n. 11, 108; Dalloz, op. cit. supra n. 7, 115. 

2 Dalloz, Per. 1883, 4.51. 

33 Thus giving American branches, as distinguished from American subsidiaries, an im- 
munity from French corporation law and, as it were, “recognizing” them as juristic per- 
sonalities. Cases and other French authorities on American branches are collected in Savatier, 
Cours de Droit International Privé (2 ed. 1953) 40. 

3% A condensed sweep is to be found in 1 Planiol et Ripert, Droit Civil §9 (1953). See, also, 
Savatier, op. cit., 35-36. 
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and economic background of this development between the wars is 
traced by Malblanc.** 

Jurisprudence bears out this generalization. Thus, the Criminal Chamber 
of the Court of Cassation declared in 1949:36 


“The decree-law of 2 November 1938, [and] the first decree of 2 February 
1939, modified by the law of 8 October 1940, prohibit in France to all foreigners 
the exercise of a commercial, industrial, or artisanal profession, without a 
special identity card, stamped ‘commercant,’ delivered by the préfet of the 
department where the foreigner will exercise his activity. These requirements 
are general and absolute.” 


Occasionally there is some judicial relaxation, even outside the treaty- 
protected area. Thus, in the case of January 19, 1949,* the Tribune 
Correctionelle de St. Julien held that bad faith was an element of the 
offense of doing business without a business man’s card, “. . . especially 
if since his arrival the foreigner has sought to regularize his status and 
it is the prefecture which has not been diligent... .” 

The Department of Commerce [U. S. A.] study previously referred to 
reinforces, from our economic reporting sources abroad, the conclusions 
presented above based on examination of the French legal sources. 
That study, also, lays down with clarity and precision the procedures 
that are required in France in order to qualify an American company to 
do business there and to authorize the presence in France of American 
managerial and technological personnel to assist in the operation. Refer- 
ences here will, therefore, be brief. Desage*® is the most didactically 
specific among the French commentators. 

B. Specific Requirements: The Enterprise. 1. The American capital 
investment, either by way of a branch or a subsidiary, must be licensed 
by the Office de Change. The application may also b> considered by the 
Ministry of Industry and Commerce. If the investment is to be of the 
order of francs 50,000,000 or more (approximately $166,000) an official 
committee composed of representatives of the Office de Change, the 
Ministry of Industry and Commerce, the Ministry of National Economy, 
the Finance Ministry, and the Foreign Ministry must pass on the applica- 
tion. 

2. There are no fixed criteria for the judging of applications, but, in 
general, those will be favored that will result in a new foreign exchange 


% Op. cil. supra n. 6, 37-95. 

6 30 Dec. 1948, Dalloz, Recueil 1949, J. 84 

Emphasis added. 

619 Jan. 1949, Dalloz, op. cit. supra n. 7, Somm. 39. 

Op. cit. supra n. 11, 61-143, 180-204. One notes at 163 that foreigners in France may 
detain “pigeons voyageurs” only on a basis of strict reciprocity, according to Art. 4 of the 
Ordinance of June 25, 1945. 
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gain for France. It is clear from the political history of French restrictions 
on foreign-owned enterprise, moreover, that the competitive situation 
with French enterprises will also be taken into account, as the presence 
of the Ministries of Industry and Commerce and of National Economy 
on the reviewing committee imply. 

3. There are little recent evidences of any power to appeal to any 
court system whatsoever (in the case of American interests, where no 
treaty rights exist) should the permits be denied. There are some indica- 
tions, however, that the Conseil d’Etat might consider a plea of abuse 
of power.*® 

4. An expression of interest on the part of the United States through 
foreign affairs channels would undoubtedly be advisable, assuming the 
Administration perceived no objection from the standpoint of broader 
American foreign policy objectives. 

C. Specific Requirements: American Individuals. 1. As we have seen, 
the restrictions in French law are technically based on nonresidence, 
rather than nonnationality. It would seem that if prior to the capital 
investment transaction an American had established permanent resi- 
dence, as proved by the proper carte de séjour, he would as a matter of 
right be entitled to national treatment regarding his economic authoriza- 
tion to work in France, unless his connection with the foreign enterprise 
should interpose special requirements. 

2. American personnel admitted to residence would probably have 
rights under the Housing Code, assuming that the exchange of notes of 
1933 still governs. 

3. American personnel going over with the enterprise would, of course, 
have to have valid passports, with French visas, cartes de séjour, and 
also the requisite economic identity cards, all as matters of administrative 
discretion. Some problems of classification would occur as to the eco- 
nomic activity permits. Salaried personnel would seem to have to get 
workers’ cards from the Ministry of Labor, unless their managerial 
capacities were so elevated as to require, instead, cartes de commercanis. 
The chairman of the board of a subsidiary would have to have the latter;" 
so would the branch manager* or a general agent. The line between 
industrial and artisanal activity (requiring the carte de commercani 

49 See Malblanc, op. cit. supra n. 6, 140. 

‘| Desage, op. cil. supra n. 11, 102. 

* Department of Commerce, op. cil. supra n. 27, 15. 

43 “Gérance libre;” cf. Trib. Corr. de la Seine, 21 Mar. 1949, Dalloz, Recueil 1949, Somm. 
32, holding that a foreigner violates the law by being in reality the gérant of a limited liability 


company, of which he owned the majority, without having taken out a businessman’s card. 
On the “gérant libre,” see Desage, op. cil. supra n. 11, 106. 
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from the Ministry of Industry and Commerce) and salaried activity 
(worker’s card) would probably be drawn at the white collar, except for 
secretarial help, one guesses. 


III. THE REPATRIATION OF EARNINGS, GAINS, AND ORIGINAL 
INVESTMENT: HEREIN OF FOREIGN EXCHANGE CONTROLS 


Foreign exchange controls became, in the period ushered in by the 
Credit Anstalt’s failure, a part of the European scene which has changed 
only in degree since. Foreign exchange control and its bar-sinister half- 
sibling, import controls, are a part of the economic facts of life in Europe, 
at least insofar as the dollar is concerned.** It would be well to begin this 
portion of our report with some generalizations about foreign exchange 
and related controls: 

1. Foreign exchange control is closely integrated with other types 
of economic controls, the net effect of which is to seek to augment the 
net balance of payments position of the controlling nation. Thus, in 
France a dollar investment proposal will be appraised, finally, in terms 
of whether what it will contribute to France’s foreign exchange assets is 
greater than what it is apt to take from them.‘* Likewise, authorization 
to employ dollar-paid personnel from the United States or to buy parts 
or subassemblies billed in dollars may turn on the French balance of 
payments position. 

2. While foreign exchange controls in France have been liberalized 
by licenses, these licenses are revocable as a matter of largely unreview- 
able administrative or executive discretion. 

3. Treaties protecting foreigners in the conduct of economic activity 
do not generally, and certainly in the case of the governing agreement 
between the United States and France do not specifically, protect against 
the application of foreign exchange control. It is not believed that on any 
basis lying in international agreement, bilateral, multilateral,” or of the 
most-favored-nation variety, the United States could as a matter of 


“See Ellis, Exchange Control in Central Europe (1941) Ch. 1; Nussbaum, Money in the 
Law (1950, rev. ed.); Diebold, Trade and Payments in Western Europe (1952), passim. 
**So far the restoration of general convertibility, envisioned in the Bretton Woods Agree- 


ment, it is well known, has not been achieved. See, generally, Kindleberger, The Dollar Gap 
(1951). 


‘6 This is a criterion of French administrative evaluation of applications to invest in France; 
see II-B-1, supra. 

“The Charter of the International Monetary Fund (the Bretton Woods Agreement) 
States goals, not commitments. Import restrictions to preserve foreign exchange are careful 
exceptions to the undertakings made in the General Agreement on Tariffs and Trade (GATT). 
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international law object to the operation of French foreign exchange 
control to the detriment of American dollar interests in France.‘ 

The present French foreign exchange control is based on ordinances 
of the legislative branch of the Provisional Government. The Ministry 
of Finance and the Office de Change have been granted basic authority 
to issue the regulations (avis) that are really “The Law” of foreign ex- 
change control in France. 

It might be appropriate to note at this point that delegation of legisla- 
tive power presents some uncertainties in France today, arising from a 
specific prohibition of the delegation of law-making power in the Con- 
stitution of 1946.19 The Conseil d’Etat, in differentiating between the 
notorious and now prohibited ‘“‘decree-laws’’®* of the past and delegations 
such as those involved in foreign exchange control, appears not to vary 
too greatly from American constitutional understanding in this regard.®! 
It should be noted, however, that the Conseil spoke in an advisory 
capacity at the request of the Government.” It does not follow that 
either the highest law Court or the highest administrative tribunal of 
France could declare the legislative will unconstitutional for violation 
of the basic law provision against complete delegation. 

The Office de Change regulations are issued as numbered “‘Votices”’ 
in the Journal Officiel, which in France and elsewhere where the con- 
tinental tradition obtains, is more complete, more essential, and older 
than our Federal Register.** Unfortunately, American legal libraries 
claiming relative completeness in French legal materials do not keep sets 
of the Journal, nor are the notifications it gives reproduced in the several 


48 The lack of international law in the economic field has been decried, but not remedied. 
Foreign exchange control is regarded as a matter “essentially within the domestic juris- 
diction,” at least where reasonable bases for differentiation exist. 

49 Constitution of 1946, Art. 13: “The National Assembly alone makes the law and it 
cannot delegate this power.” 

6 Conseil d’Etat, 1°* Avis Relatif a ’lArticle 13 de la Constitution, JCP-III, 17697, 19 
Mar. 1953. 

51 The opinion expressed is that decree-laws as they were previously understood (a com- 
plete delegation of legislative power to the Government to prepare and promulgate law) are 
forbidden, without however, preventing the Assembly from laying down general policy, leav- 
ing implementation to the Government. See comment, Maleville, 12™e Cahier, Dalloz Recueil 
1953, Chron. 52. 

52 About a proposal made by one of the predecessor administrations. It does not appear 
that the Conseil has other than an advisory function at the Government’s request with respect 
to this problem. Maleville, op. cit., supra n. 51. 

83 Which did not come into existence until after Justice Brandeis’ well-known criticisms 
during the argument of Panama Refining Co. v. Ryan, 293 U. S. (1935) 388; cf. on the scope 
of Federal Register coverage, Caldwell, “Comments on the Procedure of Federal Administra- 
tive Tribunals,” 7 Geo. Wash. L. R. (1939) 740, 755. 
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commercial sources of French legal materials, or even in the collections 
of legislative materials. As foreign exchange control in France has not 
been the subject of a recent, comprehensive study by French legal 
writers, one is forced to obtain his information about the present state 
of ‘The Law” on this subject from less authoritative sources. The most 
useful has proved to be the Office of the Financial Counselor of the 
French Embassy at Washington, which has made available the “Notices” 
discussed herein. 

The current United States regulation (1st quarter, 1953) was Avis Num- 
ber 482. It may be analyzed under the following headings, reflecting the 
freedom or lack of freedom that an American concern would have regard- 
ing the returns from its economic activities in France: 

1. Transfer of current earnings. What are in effect general licenses* 
exist for the transfer to dollars of interest and dividends, insurance 
premiums and benefits, patent and trademark royalties. The Avis also 
states that salaries and pensions may be transferred. It is not clear, 
however, whether this refers to transfers on behalf of Americans paid 
in francs out of the working capital of the branch or subsidiary in that 
country. It is authoritatively stated, however, that corporations organ- 
ized under the laws of France by American corporations are within the 
scope of the transfer privilege.** The same would seem to be true for the 
branch, as it operates in France essentially as an American national, to 
with the license applies. 

2. Repatriation of Capital and Gains thereon. Avis 482 continues the 
relaxation inaugurated by Avis 419," providing that investments sub- 
sequent to August 31, 1949, may have “The proceeds of their sale or 
liquidation” returned to dollars. This seems to include any enhancement 
in value realized on disposal, although with respect to foreign exchange 
control generally this question is just becoming of importance;** hence 
no entirely definitive practice can be said to have become established in 
France. 

3. Retention of Foreign Exchange received. This involves the question 


4 Journ. Off., 5 Dec. 1950. 

55 The Avis reads: “...The authorized intermediaries [banks] may apply for licenses for 
transfers to foreign exchange... .” [followed by the specification of types of transactions]. 
This is seemingly interpreted as a general authorization; letter of the French Financial Coun- 
sellor, French Embassy, Washington, March 4, 1953. 

56 French Financial Counsellor, ibid. 

% Journ. Off., 2 Sept. 1949. 

In April, 1953, there were press accounts reporting a liberalization of Brazilian foreign 
exchange control to permit the repatriation of gains on the sale of capital assets deriving from 
dollar sources. 
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whether an American enterprise manufacturing in France but selling in 
a wider market would be required to turn the foreign exchange proceeds 
from sales for non-franc currencies to the Office de Change (at an official 
rate) for a franc credit. United States and Canadian dollars, Mexican 
pesos, Peruvian bolivares and Djibouti francs must be surrendered. 
All other non-franc receipts may be kept by the exporter. 

4. Transfers from Blocked Accounts. Certain pre-1949 accounts remain 
blocked. With respect to these, France permits withdrawal for use in 
France for approved expenses and investments; it also permits the 
transfer of the account to another resident of the same country and 
monetary area. This is chiefly important, because it gives us an inkling 
of what France might permit in the way of indirect repatriation even if a 
shift in economic conditions should bring about a restriction of the 
present licenses. In some other European areas, there has been less 
liberality with respect to the use of funds in blocked accounts.*? 

However, brief examination of older “‘Notices’’ reveals less favorable 
possibilities in the event of a worsening of France’s dollar position. 
Thus Avis 28° declares that transactions prohibited to nonresidents 
shall also be prohibited to French corporations in which they have 
interests,“ requires a license for a nonresident® subscription to shares 
in a French corporation (either initially or by way of increase of capital), 
and states that a nonresident may acquire real property, leasehold 
interests, or commercial goodwill only under license. These restrictions 
appear all to be currently in effect. A rescinded portion of this Avis, 
issued at a time of greater stringency in France’s dollar holdings, re- 
stricted transfers to transactions “of current management,” which 
seemingly would exclude the repatriation of the proceeds of the sale of 
the capital assets themselves. 

So far our examination has confined itself to what we would call 


5° The American Occupation Authorities in Germany a few years ago stoutly objected to 
Dutch demands that DM balances blocked in the name of one Netherlander be recognized as 
legitimate objects of transfer to another Netherlander for guilders. In the resulting discussions, 
it appeared that a majority of Western European countries permit such transfers. Cf. Clay, 
Decision in Germany (1950) 221-223. 

6 Journ. Off., 19 Jan. 1945. 

61 Thus establishing that France sometimes pierces the corporate veil; see text, Topic 
IV-4, post. 

® The characteristic of French law throughout the area covered by this report to base 
differentiations on status as to residency or nonresidency has previously been noted. Thus, a 
foreign national who has complied with the French requirements for indefinite sojourn is, in 
general, given national treatment, whereas a French national residing abroad is denied na- 
tional treatment. This is plainly the case for instance with respect to privileges under the 
Law of Leaseholds. 
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administrative regulations in American law. We have seen that the 
legislative delegation was quite broad. What of the judge-made law: 
What guidance does it give us regarding French foreign exchange con- 
trol? The answer is ‘““None whatsoever.”’ A search of the available col- 
lections (Dalloz, Sirey, Juris Classeur Périodique) since 1945 under 
the descriptive word headings® “Etranger” and “Economie Nationale” 
have not brought to light cases or learned commentary™ regarding the 
development of a jurisprudence on foreign exchange control. There 
would appear to be interesting possibilities for litigation, such as: 

1. Administrative proceeding against the Bank of France to compel 
it to grant exchange under an outstanding Avis. 

2. Suit in the civil courts on a contract to make a payment in foreign 
exchange. Defense: the payment would not be permitted under the out- 
standing Avis. Decision: defense invalid, the Avis would authorize 
payment in foreign exchange. 

Query: the compulsive or conclusive effect of this civil court ruling in 
proceeding 1, brought in the administrative hierarchy.* 

Violators of foreign exchange control regulations fall, of course, under 
the criminal jurisdiction of the regular courts, but even here decisions 
are scarce. 


IV. SomE AMERICAN ASPECTS OF THE SITUATION CREATED BY FRENCH 
FOREIGN EXCHANGE CONTROL 


A. The Relationship of Convertibility to American Taxation.®* Until 
the issuance in 1950 of an American administrative rule geared to the 
Point IV Program, Federal income taxation of nonconvertible foreign 
earnings of American taxpayers did not, in general, take into account 
the impossibility of getting those earnings into dollars. The rule turned 
on whether the funds were so completely blocked as to be entirely un- 
usable, or whether they could give rise by possibility to a “‘flow of satis- 
factions,” such as that afforded by local expenditure in the foreign coun- 
try for living expenses, investments, etc. 


® The writer has found this the only effective way to research these points in the Recueils 
and in the treatises. One cries for key numbers and a citator! Perhaps there is a market for the 
export of this type of American “know-how”? 

* No comprehensive treatment of foreign exchange control from the standpoint of doctrine 
has come to the writer’s attention. 

§ See Commentary, Gabole, “L’authorité de la Chose Jugée par les Tribunaux Judiciares 
devant les Jurisdictions Administratives,” Dalloz Recueil 1953-8, Chron. VII, 43-46. 

6 For an excellent summary, see Economic and Social Council Doc. E/CN.8/69, 5 Dec. 
1952, Annex II. 
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Mimeograph 6475" has changed the situation as follows: 

1. Income not “readily convertible’ may at the taxpayer’s specific 
election be deferred until it becomes readily convertible. 

2. Local use for investment purposes in the foreign country does not 
prevent deferral. Assets purchased in nonconvertible currency take their 
basis in tnat currency, translated into dollars at the rate at which con- 
vertibility is ultimately established.** 

3. Whenever the accumulated foreign currency income becomes 
“readily convertible,” it all becomes taxable in the year this is estab- 
lished, regardless of the fact that it may have been earned abroad over 
longer periods. 

It is plain that this system offers some interesting possibilities for 
tax-saving, as well as dangers of income ‘“‘bunching.”’ A foreign subsidiary 
could, for instance, be built up out of tax-deferred earnings without an 
accounting with the United States fisc until convertibility should be 
established. But if in the meantime the foreign currency had been devalued 
in terms of the dollar, the dollar basis on foreign assets would be lower 
at the time of “ready convertibility” than it would have been if there 
had been income reported in the year of the receipt or accrual of the 
earnings in nonconvertible currency. What effect does Avis 482 have on 
the situation vis-d-vis the Bureau of Internal Revenue? Would the 
Bureau regard the Avis as establishing ready convertibility? Or would a 
specific transaction have to be attempted, successfully, before the election 
to defer would be denied? The Avis, it has been noted before, tends to 
sound in general license, although it reads: “.. . the intermediary banks 
may apply for licenses. . . .’” Whether the Bureau will take such a position 
or will permit taxpayers to defer indefinitely, at the risk of an eventual 
“bunching”’ of income, is not presently clear. 

B. Should an Investment Guarantee from the United States Government 
be Sought? It is well known that as a part of the Point IV Program 
the Executive is authorized to guarantee certain American investments 
abroad, for a “premium,’’®® against certain abnormal risks, including, 
specifically, the risks of nonconvertibility and of expropriation. The 
existence of a possible hedge against these dangers, at nondispropor- 
tionate cost, presents managers with a decision they must make if their 
fiduciary obligation to the shareholders is to be discharged. 





67 1950-1 CB 50. 

68 TT 4037, 1950-2 CB 31. 

6° Strictly speaking the term is misleading, since the program is not on an actuarial basis, 
but is a dollar-for-dollar guarantee. See, generally, Mutual Security Administration, Invest- 
ment Guaranty Manual, Ch. IV & V (1952). 
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The legislation provides for the negotiation of bilateral arrangements 
under which to carry out such a program. There is such an agreement 
between the United States and France. The treaty very specifically 
requires that the United States must agree to the coverage and that the 
guaranteed investors must have obtained the consent of France, both to 
the investment (already required by internal French foreign funds con- 
trol regulations) and to the guaranty. Under the present law the Mutual 
Security Agency,’® furthermore, must make an administrative finding 
that the guaranty applied for would further the purposes of the Mutual 
Security Act. 

It will be projected by any realist about government, from this brief 
recital, that the operation of obtaining a guaranty is apt to be only 
slightly less complicated than forcing the mating of elephants. Authorities 
have stated informally that the average elapsed time from application 
to grant is over one year. 

There is the question, also, whether the program is scheduled for 
continuance under a new American administration. It has been intimated 
that it will be left to die on the vine. If not, one of its continued effects 
will be that from the earliest phases of the investment there will be in- 
volved a considerably greater degree of governmental intervention, both 
by the United States and the government of the country where the 
operation is to be localized (especially the latter) than American com- 
panies have encountered in their domestic operations, certain politically 
conditioned reflexes to the contrary notwithstanding. 


V. THE EXISTING RESTRICTIONS AND CHOICE OF METHOD OF 
Dornc BUSINESS 


A major policy decision to be made at the time of capital exportation 
is whether a branch or a subsidiary form of receiving structure should 
be set up abroad. Tax considerations, always a factor, are outside the 
scope of this report. The existing establishments restrictions will also 
have a bearing on the problem. As to France, the following conclu- 
sions are presented by way of recapitulation of material previously covered 
herein: 

1. Obtaining authorization to make the investment: no differences. 

2. Placing American managerial and technical personnel in France 

in an authorized posture: no differences. 

3. Governing corporation law: there is a difference; the French law of 

corporations would apply to the subsidiary, not to the branch. 


7 Now part of the Foreign Operations Administration. 
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4. American diplomatic protection: there is no difference. The United 
States has long pierced corporate veils to protect American 
economic interests abroad. It is believed that France is similarly 
committed, at least to the point of feeling the compulsion of 
American assertions, because: 

a. The trend in international law is to disregard the locale of 
incorporation in protection cases. France joined with the 
United States in persuading the British to abandon their 
“company” theory in the Italian Peace Treaty, Article 78. 

b. France pierces the veil to find that a foreign corporation is 
really French.” 

c. France has asserted rights to claim protection for French in- 
terests in non-French incorporations, notably in Occupied 
Germany. 

d. France has honored American assertions of interest in American 
subsidiaries in France, most recently in connection with the 
application of war-damage legislation benefits as well as 
burdens to them.” 


VI. CONCLUSION 


We have seen that as a matter of French law American interests are 
not in a particularly happy position regarding freedom from restrictions 
existent in French municipal law. Moreover, our treaty rights are pres- 
ently very slight. Under customary international law somewhat greater 
protection exists, especially when coupled with American diplomatic 
support. In general, the present situation compels reliance on diplomacy, 
U. S. Government assistance, and mutuality of interest (immensely 
variable), not on law. 

On the law front, the commentators, so influential in French juridical 
affairs, regard the restrictive enactments of the inter-war period as 
anachronistic; the French civil courts have, in general, been sympathetic 
to foreign economic activity in France; the Government and French 
public opinion do not appear hostile. However, the foreign exchange prob- 
lem and the subtle influences of private protectionism exist. 





The Moulin-Rouge Attractions Ltd. (Trib. Corr., Seine, July 2, 1912) Dall. 
Per. 1913.2.165, is illustrative of a long line of cases in which French courts have found that 
foreign incorporations are really French and should be treated as such for the purpose of 
applying regulatory laws. 

7 See Article 8, Final Act, Paris Conference on Reparations, 1946. Initially France, while 
imposing a capital levy on all industrial interests in France to fund the reconstruction of war- 
damaged installations, had restricted the benefits from the fund to French-owned companies. 
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Assuming general American and French agreement on the desirability 
of adding to France’s industrial plant from dollar capital sources, the 
creation of more satisfactory juridical conditions for American invest- 
ment seems highly desirable. If the comparative technique tried here 
has contributed at all to such a development, it will have achieved a 
primary objective: the coming into force of an up-to-date economic 
agreement between the United States and France. It is hoped that the 
approach has also suggested to persons better qualified what more might 
be done in this sector of the area of restrictive practices study. 














HERBERT J. LIEBESNY 


Religious Law and Westernization in the 
Moslem Near East 


W ITH THE EXPANSION OF AMERICAN political and economic interests 
in the Near East, particularly since World War II, the law of the states 
in that area has acquired practical significance for the American lawyer. 
Questions of local law are involved in oil concessions, as well as other 
contracts concluded by American firms with Near Eastern governments 
and private interests. Moreover, the increasing number of Americans in 
the states of the Near East has brought with it many other practical legal 
problems ranging from marriage and divorce to such questions as the law 
applicable to claims arising from injuries sustained by Americans while 
in the employ of American firms in the area. This article will attempt to 
present a brief sketch of the background and development of the law of 
the states of the Near East with special emphasis on the law of the Arab 
states, to serve as a basis for the understanding and evaluation of the 
present-day law of these states. 

This law is an intricate fabric composed of parts whose origin, history, 
and philosophical background is entirely dissimilar. Its most important 
component parts are religious Islamic law and Western, mostly continen- 
tal European, law. In most of the Moslem countries of the Near East the 
application of Islamic law is today limited to those fields which are most 
closely tied to religion: personal status and family relationships, such as 
marriage and divorce, rights and duties of parents and children, and 
matters of inheritance. Western law intruded first in fields where the hold 
of Islamic law was weakest, such as criminal law and commercial law, and 
then gradually spread to other fields. In order to understand the forces 
underlying the Near Eastern law of today, it is thus necessary to analyze 
briefly the various component parts which make up this law and to trace 
briefly the development of Islamic law and jurisprudence as well as the 
process of Westernization and its results. 


THE NATURE OF ISLAMIC LAW 


Islamic law is basically divine law. As such it is not merely given or in- 
spired by the deity, as for example the law of Hammurabi which nonethe- 
less is essentially secular, but is an integral part of the religious system, 
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permeated by religious doctrines from which it cannot be separated. The 
primary source of Islamic law is the Koran given by Allah to the Prophet 
Mohammed. However, the Koran is not a law code in the modern sense. 
It contains legal precepts intermingled with utterances of a purely re- 
ligious kind, and it also does not cover all fields of the law. Thus, in the 
very early days of Islam, there was still a field for the application of the 
customary law of the Arabs which had governed the traders of Mecca, 
the farmers of Medina, and the nomads of the desert before the advent of 
the Prophet. 

As the Arab Empire spread along the shores of the Mediterranean and 
into Persia, the need arose to adapt the legal system of Arabia to a society 
far more complex and diversified than that which the Arabs had known so 
far. Conceivably this could have been done by a further development of 
Arab customary law into the secular law of the new Empire based on, but 
not wholly identified, with religion. However, due toa number of factors, 
Islamic law developed in an entirely different direction. A movement 
arose in the second and third centuries of the Hegira which endeavored 
to build an ideal system of Islamic law within the framework of religion.! 
This edifice of Islamic jurisprudence was, however, not erected by the 
rulers and their officials, but primarily by jurists, often private individ- 
uals, whose activities were centered in southern Iraq and in Arabia, 
chiefly Medina. Thus, like classical Roman law, Islamic law developed as 
a jurists’ law through oral teaching and treatises which were without 
contemporary official or semiofficial sanction, but which became authori- 
tative expositions of the law. However, there are essential differences 
between the two systems. In Rome, the Twelve Tables formed the funda- 
mental basis for legal development. However, in contrast to the Koran, 
the Twelve Tables were not the fundamental basis of religion. Further- 
more, much of the development of Roman law away from the strict and 
archaic rules of the Twelve Tables was accomplished through secular 
legislation and through the equitable jurisdiction of the Praetor. The 
Roman jurists of the classical period thus could build upon a system 
which had already progressed far from its archaic bases and which was 
essentially secular. The Roman jurist thus was primarily preoccupied 
with the law in its narrow sense and its effects within human society. 

The Moslem jurist proceeded from a different basis. In the first place 
he was not able to build upon a system of law and equity already devel- 
oped by legislation and official precedent. Secondly, the classical jurist 


' The details of the development of early Islamic law are analyzed in the recent study by 
Joseph Schacht, The Origins of Muhammadan Jurisprudence (Oxford, 1950). 
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of Islam could not move completely outside the realm of religion. He 
could explain and possibly expand, but he could not secularize. His tools 
were more restricted too. He had to find the means to expand the rules 
as laid down in the Koran, but if he wanted to preserve strictly the reli- 
gious framework he had to deduce all law directly or indirectly from the 
Koran. This was accomplished through various means which became the 
basis of Islamic jurisprudence. One of the principal sources of law devel- 
oped in classical times was that of the so-called “traditions” of the 
Prophet or sunna.? The sayings and deeds ascribed to the Prophet were 
regarded as having the same weight as divinely inspired lawas the Koran. 
An elaborate system of these traditions from the Prophet was built up 
by Moslem jurists, mainly by ash-Shafi’i. The latter endeavored to system- 
atize the use of this important source of law. However, though the sunna 
in its developed form provided answers to more legal problems than the 
Koran itself and in many respects adjusted Koranic rules to the practical 
needs of the community, there remained the need for other means of 
interpreting and developing the law. These means were provided by a 
number of tools, the most important of which were analogy (giyas) and 
the consensus of the community or of the legal experts (ijma). Equitable 
decisions which might be counter to the sunna were also made in the 
earlier days of Islamic jurisprudence, but on a restricted basis. 

Due to the character of Islamic law, the Muslim jurist was concerned 
not only with relationship among humans but also with the relationship 
between man and God. He did not restrict himself to comments upon 
legal topics as we understand the term, but in the works of Islamic juris- 
prudence we find matters such as fasting, prayer, pilgrimage, and others 
dealt with as thoroughly as marriage, divorce, or property rights. The 
interpretation and development of the divine law by the jurists (figh) led 
to the establishment of four schools of jurisprudence or rites, which are 
called after their founders Abu Hanifa, Ibn Malik, ash-Shafi’i, and Ibn 
Hanbal, the Hanifite, Malikite, Shafi’ite, and Hanbalite rites. To this day, 
orthodox or Sunni Islam is divided into these four rites. The differences 
among the schools are not too great and the believer may change from one 
rite to the other and may even apply a rule of another rite than his own 
to a specific act or transaction. In addition, there developed, mainly on 
the basis of political and theological differences, several heterodox groups 
of which the Shiite, with its various subdivisions, is the most important. 
The Shiites are today centered in Southern Iraq and in Iran. The differ- 
ence between the Shiah and the Sunni doctrine is due to political rather 


2 For earlier meanings of the term sunna see Schacht, op. cit., 58-61. 














LIEBESNY: RELIGIOUS LAW IN MOSLEM NEAR EAST 495 


than to strictly juridical disputes. The Shiah regarded the son-in-law of 
the Prophet, Ali, and his descendants as the rightful successors of the 
Prophet and evolved the idea of the imamate, the inspired leadership of 
the community .* 

The great creative period of Islamic law came to a close with the forma- 
tion of the four orthodox schools, and according to orthodox doctrine the 
“gate of interpretation” or “independent reasoning” (bab al-ijtihad) 
was Officially closed in the 9th century A.D. (4th century, A.H.). This 
“closing of the gate’”’ was not recognized by Shiah doctrine, which re- 
gards independent reasoning still as permissible. However, Sunni jurists 
had to confine themselves after this event to commentaries on the clas- 
sical works and to the decision of individual cases on the basis of the Koran, 
the sunna, and the authoritative works of the schools to which they be- 
longed, through so-called fatwas. In contrast to the works dealing with 
Islamic jurisprudence, these fatwas which in many cases also have been 
collected and published, dealt with actual cases, not with theoretical 
examples. Fatwas are still utilized today to answer legal as well as religious 
problems, and they have been one means, though a rather restricted one, 
through which Muslim law could develop further. Another means of 
development of the law in the Islamic countries of the Near East was 
secular legislation. Ideally, there was no need for such legislation, since 
the divine law was supposed to cover all contingencies. In practice, however, 
such need arose. Again, in theory the Muslim ruler is subordinated to the 
divine law. He may not create law, he may only carry out and administer 
the divine ordinances. However, within this theoretical framework, 
Muslim rulers, especially the Ottoman Sultans, did introduce new legis- 
lation often in the form of administrative rules or of police jurisdiction 
and regulations entrusted to their officials, other than the religious judges, 
the gadis, and thus developed a body of laws which became known, with 
a term borrowed from the Greek, as kanun. 

In common with most laws of antiquity and the early Middle Ages, 
Islamic law was based on the principle of the personality of the law. 
That is, applicability was not determined primarily territorially, but the 
law into which a person was born followed him wherever he went. How- 
ever, the peculiar character of Islamic law necessitated one important 
change. Islamic law was religious law and applied not to the members of 
one tribe or the inhabitants of one city or region but to a new unit created 
by Mohammed, the community of believers.‘ Thus, membership in this 


*See Dwight M. Donaldson, The Shi’ite Religion (London, 1933). 
* The significance of this community of believers is discussed in David Santillana, 1 Istitu- 
zioni di diritto Musulmano Malichita, (Rome, n.d.) 1-5. 
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community made a person subject to Islamic law. By the same token, 
Islamic law did not in principle apply to non-Moslems. As the Arab 
Empire expanded, the goal was ideally to make Islam the universal 
religion. This goal was never reached, and even in the areas incorporated 
in the Empire there remained groups which did not profess Islam. As 
far as these groups were scriptuaries, that is Jews, Christians, or Sabians, 
they were permitted continued exercise of their own religion, including 
application of their laws in their own courts. Out of these privileges 
developed during the Ottoman Empire the millet system which still 
survives, though in a reduced form, in the present-day structure of 
courts of the Christian and Jewish communities in all Arab states, except 
certain of those in the Arabian Peninsula where there is no significant 
indigenous non-Moslem population.® 

The position of non-Moslem foreigners was in essence similar to that of 
the dhimmis, as the indigenous non-Moslems were called. Special judicial 
privileges for foreigners can be regarded as a logical development of the 
principle of the personality of the law and were well known in the Mediter- 
ranean area at the time of Islam’s expansion. Out of these grants which 
had been made by the Crusader states and the Byzantine emperors as 
well as the Moslem rulers, primarily to the merchants of the Italian city 
states, developed the system of so-called capitulations which played an 
important part in the Ottoman Empire. In essence, these capitulations 
can be regarded as basically commercial agreements which exempted the 
foreign merchants from the jurisdiction of the gadis and the adminis- 
trative officers of the Sultan. 


WESTERNIZATION OF THE LAW 


In spite of its claim of applicability to all phases of human conduct, 
Islamic law thus never had a truly all-inclusive application in the Islamic 
countries. Secular legislation had developed, especially in the Ottoman 
Empire, and the very character of the Islamic law excluded its applica- 
tion to the non-Moslem population. However, large-scale Westernization 
of the legal system of the Ottoman Empire did not begin until the middle 
of the 19th century. The need for reform especially in the field of admin- 
istration and criminal law had become increasingly apparent, and the 
intentions of the Sublime Porte to initiate reforms had been expressed in 
the famous Decree (hatti-sherif) of Giilhane of November 3, 1839. But 
for various reasons, more basic reforms were delayed until the proclama- 
tion of another imperial decree, the Hatti Humayun of February 18, 


5 See e.g., the recent Egyptian law on the couris of non-Moslem communities, No. 126 of 
1951. 
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1856. Under this decree mixed courts were established for the adjudication 
of cases between Moslems and non-Moslems and between non-Moslems 
of different faiths, and modern codes in the fields of commercial law, 
criminal law, and criminal procedure were enacted. All these codes were 
based upon French models in keeping with the tendencies of the time. 
Also regular civil courts were established to function alongside the courts 
of the gadis. A very interesting development took place in the field of 
contracts. Here the hold of Islamic law was stronger, and the Ottoman 
Government decided not to adopt the French civil code or any other 
European code, but appointed a commission which codified the Islamic 
law of the Hanefite rite more or less along the lines of a European code. 
However, there are important differences between this Ottoman code, 
which became known as the Majalla, and a European code. The Majalla 
did not cover all the aspects of law usually treated by European codes 
but restricted itself to contracts and some parts of procedural law such 
as evidence.* Besides, it was conceived not as an all-inclusive basic 
codification of law but as a guide for the newly-established secular tribu- 
nals in their application of the involved principles of Islamic religious 
law. Though in substance thus still Islamic in character, the Majalla was 
nevertheless a departure from the traditional form of Islamic law books. 
It was an official enactment compiled by a commission appointed by the 
Ruler and influenced, with regard to techniques, by European forms. 

At about the same time as in the Ottoman Empire, Westernization of 
the law began in Egypt but the pattern followed there was different. 
Mohammed Ali’s views as to the necessity of European co-operation in 
the execution of his many projects for internal development resulted in an 
expansion of foreign privileges, which in the field of judicial jurisdiction 
led to difficulties because of the coexistence of a number of unrelated 
consular courts. Reform came about upon the initative of Nubar Pasha, 
Minister of Khedive Ismail, who devised the system of the Egyptian 
Mixed courts, which existed from 1874 until 1949. These courts were 
composed of foreign and Egyptian judges with the former in preponder- 
ance, until the Montreux Convention of 1937 set the stage for the aboli- 
tion of the courts after a transitional period and provided for the gradual 
replacement of the foreign by Egyptian judges. The jurisdiction of these 
courts extended to suits between foreigners and Egyptians and between 
foreigners of different nationalities but did not include personal status 
cases.? In 1883 national courts were organized, which followed more or 


* An English translation of the Majalla is given in C. A. Hooper, 1 The Civil Law of Pales- 
tine and Transjordan (Jerusalem, 1933). 

* The development of the Mixed Courts is discussed in Jasper Y. Brinton, The Mixed 
Courts of Egypt (New Haven, 1930). 
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less the pattern of the Mixed Courts. The jurisdiction of these two court 
systems was mutually exclusive. 

The substantive law applied by both systems was embodied in separate, 
but parallel, comprehensive codifications, which very largely followed the 
French pattern with only occasional embodiment of rules of Islamic law. 
Only one field of law remained completely outside this realm of codifica- 
tion and that was the field of personal status law. In that field, Islamic 
law was still supreme. An unofficial codification of Egyptian personal 
status law according to the Hanefite rite, the official rite of the country, 
was made by Mohammed Kadri Pasha, which, similar to the Majalla, 
also attempted to put Islamic subject matter into the form of a European 
codification. However, in contrast to the Majalla, Kadri Pasha’s work, 
though regarded as authoritative, especially by the Mixed Courts, did 
not have the status of an official enactment. 

Westernization of the law received further impetus after the end of 
World War I. The establishment of British and French mandates in the 
Arab parts of the Ottoman Empire led increasingly to judicial reforms 
designed primarily to replace the antiquated Ottoman codes by enact- 
ments more adequate for modern needs. Thus a modern code of contracts 
replaced the Majalla in Lebanon; new laws of procedure were enacted as 
well as new penal legislation. Even where no comprehensive new codifica- 
tion of the law of contracts took place, the field of application of the 
Majalla was gradually restricted. The most radical reforms were under- 
taken in Turkey under the leadership of Kemal Ataturk. There the system 
of law was completely Westernized. The Majalla was replaced by the 
Swiss Civil Code and Code of Obligations, which were enacted in their 
entirety with only minor modifications. That meant a revolutionary step, 
since also the personal status law, until then the main preserve of Islamic 
religious law, was put under the rule of modern secular European legis- 
lation. None of the Arab states, however, has up to now gone as far as 
Turkey. Personal status law has remained under the rule of religious 
law, and personal status cases are still in the main decided by the courts 
of the gadis or the courts of the various non-Moslem religious com- 
munities. 


As compared with the receptions before World War I, Turkey had 
thus taken an important step. Not only had it completely secularized its 
law, but it had also been more selective in the reception of foreign law 
than the Ottoman Empire or pre-World War I Egypt. Instead of adopt- 
ing one system as a whole with only relatively minor adaptations, the 
Turkish Government received codes of various European countries, 
taking those which it felt were best adapted to the needs of the Turkish 
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Republic. This same tendency was to a degree followed in Iran. In the 
Arab states, however, two other methods have been applied in the 
modernization of the law, particularly since World War II. Reception 
has become more selective. That means that not even one code, considered 
outstanding, is adopted as a whole, but that a new code is devised, based 
upon such principles and provisions of Western codes as are regarded 
best adapted to the needs of the individual country. This method has been 
followed for example in the drafting of commercial and criminal codes in 
Lebanon and Syria. 

In the field of contracts, however, another idea was developed, namely 
that the codes of the Arab states should be based upon a synthesis of 
Islamic and modern European legal principles. The prime exponent of 
this idea has been an Egyptian jurist, Abd ar-Razzag as-Sanhuri. When 
a reform of the Egyptian civil code was considered in anticipation of the 
abolition of the Mixed Courts, Dr. Sanhuri proposed the utilization of 
the following sources in drafting the new code: the modern Western 
codes, the decisions of the Egyptian tribunals since the reforms of the 
late nineteenth century, and Islamic law.’ He argued that Islamic law 
constituted one of the great systems of law, that it had a place among 
legal systems equal to that of the Roman and Anglo-American law, and 
that it could serve therefore as a fertile source in the revision of the 
Egyptian civil code. In the development of Islamic law to meet more 
fully modern needs, Dr. Sanhuri advocated the utilization of ijma, the 
consensus of the Islamic community, and also a separation of purely 
religious and legal rules.* Dr. Sanhuri was able to translate his proposals 
into practice when he was charged with the drafting of a new Iraqi 
civil code in the inter-war period. This draft code had not yet gone into 
effect in Iraq at the time of this writing but had been adopted with slight 
modification in Syria as that country’s new civil code of 1949. 

The Egyptian civil code of 1948, in effect since the end of the Mixed 
Courts in 1949, likewise has been influenced strongly by the ideas of 
Dr. Sanhuri. In contrast to the former civil code, the new code, for ex- 
ample, stipulates that in default of statutory provisions the judge shall 
decide according to custom and in default of custom according to Islamic 
law. Only after these sources have failed to provide an applicable rule 
may the judge turn to principles of ‘“‘natural law and equity.’’ The old 

* Abd ar-Razzaq as-Sanhuri, “‘Le droit Musulman comme élément de refonte du code 
civil Egyptien,” 2 Introduction 4 l’étude du droit comparé, Recueil d’études en l’honneur 
d’Edouard Lambert, (Paris 1938) 621-642. 

* Similarly, the Indian Moslem jurist, Professor Asaf A. Fyzee, in a lecture given in Wash- 
ington, D. C., in 1952. 
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code did not mention either custom or Islamic law in its parallel provision 
but restricted itself to ‘‘natural law and the rules of equity.” It should be 
mentioned that the Syrian code reverses the sequence of custom and 
Islamic law, which is more in accordance with classical Islamic legal 
principles. This provision, taken as an example, thus demonstrates the 
spirit of the new legislation. On the one hand, the principle of modern 
continental European legislation, that the code is basic and that its 
provisions have to be followed primarily by the judge, has been main- 
tained. On the other hand, a new principle is stressed, namely, that in 
default of statutory provisions the judge has to search for a rule first of 
all among the traditional sources of law of the country, Islamic law and 
the custom of the land. 

In the field of personal status law, the Arab states have not followed 
the Turkish example and have not proceeded to full secularization. 
However, the need for systematization and codification of this area of 
the law has likewise made itself felt. Substantively, the legislator has 
endeavored to follow the rules of Islamic law, but in form he has adopted 
modern statutory enactments which become the law of the land. In 
contrast to the Majalla, these enactments are not conceived as merely 
explanatory of and subsidiary to the work of the classical jurists. Thus 
for example, a Cyprus decision, Jasonides v. Kyprioti, stated with regard 
to the Majaila: 

The Majalla was not intended to supersede the early authorities. The utter- 
ances of the Prophet, as recorded in the Koran and elsewhere and those of 
his earliest exponents, the Imams, are still part of the law of Cyprus and the 
Articles of the Majalla are to be construed in the light of those utterances.'® 
When the Egyptian law of wills was debated in the Egyptian Senate, the 
reporter of the bill clarified the relationship between the new law and 
older writings as follows: 

In the project on the law on wills the Government has not confined itself 
solely to the rite of the Imam Abu Hanifa. It has searched for its source of 
inspiration in other rites with the goal of producing a law which will be adapted 
to circumstances and respond best to practical needs. ... However, in the 


absence of an express stipulation of the law, one has to fall back upon Hanefite 
opinion. .. .7 


As in modern continental code law, the statute is thus the primary 
source of the law, and other legal writings are relegated to a subsidiary 
role. 

A further important feature of the recent legislation in the field of 





107 Cyprus Law Reports (1908) 80, 83. 
Senator Ahmad Ramzi Bey in a speech delivered on March 25, 1946. 
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personal status matters is that the legislator did not follow one school of 
Islamic law but was selective in choosing the rules best suited from vari- 
ous schools. This principle which is not incompatible with Islamic doc- 
trine, has been succinctly stated in the Explanatory Note to the Egyptian 
Personal Status Law of March 10, 1929: 

The policy in the matter of Islamic law is to facilitate to man the practice of 
the law by interpreting it in an extensive fashion and by consulting the ulemas 
(experts on the law) every time a remedy has to be found for a social ill which 
is difficult to cure. Men should know that the law has a solution for all diffi- 
culties and deliverance in all adversity. 

This is why the Ministry has thought of imposing restrictions upon the 
right (of the husband) to repudiate (his wife) and bringing thereby such right 
more in conformity with the principles and rules of religion and the teachings 
of the Imams and the doctors, even those who do not belong to one of the 
four (orthodox) rites. The present bill has been drafted by the Ministry in 
conformity with those principles. 

There is nothing in Moslem law which is opposed to the adoption of the 
advice of jurists other than those of the four rites especially if such adoption 
is for the public good or prevents harm to the public... . 

At the end of this excerpt, another important principle utilized in the new 
legislation is stated, that of the public interest. It too is found in Islamic 
doctrine.” 

In much of the modern legislation in the field of personal status law, an 
effort has been made to stay substantively within the framework of 
Islamic law and doctrine. “lowever, the legislator has also attempted to 
adapt the new statutes as far as possible to modern needs and has for 
this purpose ranged far within the realm of Islamic law. Likewise, as 
Professor Cardahi has pointed out, the influence of Western thought has 
made itself felt even in this traditional preserve of Islamic law. The 
influence has not been as strong or as open as in other fields of the law and 
has taken more indirect forms. The influence of Western techniques of 
drafting has already been mentioned. In addition, modern legal education 
has trained lawyers of these countries in Western law in addition to Is- 
lamic law, and it is inevitable that new legislation will in some form reflect 
this training, even though a conscious effort may be made to follow 
strictly Islamic rules. It should also be mentioned that the procedure of 
the religious courts has been adapted in various ways to serve present 
needs. For example, in most of the Arab states a modern system of ap- 





A careful study of recent developments in the personal status legislation of the Arab 
states was published by J. N. D. Anderson, “Recent Developments in Shari’a Law,” 40 The 
Muslim World (1950) 244-56 and subsequent issues. 

8 Choucri Cardahi, “Les infiltrations occidentales dans un domaine reservé: le statut 
personnel Musulman,” 2 Introduction 4 l’étude du droit comparé, Recueil d’études en 
’honneur d’Edouard Lambert (Paris, 1938) 604-620. 
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peals has been established by statute for the Moslem religious courts as 
well as for those of other religious communities. Likewise, the principle 
of the independence of the judiciary has been extended to the judges of 
religious courts, and statutory safeguards have been provided. 

With the formation of national states within the territory of Islam 
(dar al-Islam), it was also inevitable that certain concepts should intrude, 
which may not be in full consonance with the original idea of equality of 
all Moslems in legal matters and the principles of personality of the law 
as applied to the community of Moslems. The modern national state is 
after all based principally upon the idea of the territoriality of the law 
and upon the idea of nationality in such a territorial state. The problems 
have been posed not infrequently in marital cases where change of 
religion was involved. Islamic law provides a relatively easy form of 
divorce through repudiation of the wife by the husband. Cases have 
arisen in various states where a husband embraced Islam and then 
divorced his wife through repudiation. Clearly, it would not be in the 
public interest, or for that matter in the spirit of religious tenets, to 
encourage the practice of a change in religion for the purpose of facilitat- 
ing divorce procedures. The solution applied in such cases is illustrated 
by a recent Egyptian decision. In that case the court held that an Italian 
who had become a Moslem could not repudiate his wife on the basis of 
the principle that all Moslems are equal in the territory of Islam. Egyptian 
law, so the court stated, based itself upon the principles of private inter- 
national law and the criterion of nationality. On this basis it was held 
that Italian law applied to the divorce proceedings." It is plain that this 
decision responds fully not only to the rules of present-day conflict of laws 
as reflected in the new Egyptian Civil Code, but also protects the public 
interest. 

An interesting development in the field of Islamic law which differs 
from the developments in the Arab countries should be mentioned very 
briefly. It has taken place in India. In the Arab states, the influence of 
continental European law has been paramount, and the influence of 
English legal concepts has been relatively minor with the exception of 
Palestine under the mandate. In India by contrast, Western legal thought 
came primarily through British sources. In India as in the Arab states, 
Islamic legal rules were retained in personal status cases involving Mos- 
lems. However, these rules were interpreted in many instances by British 
judges or by indigenous judges with British training, and a large number 
of cases involving Moslem law were finally brought before the Privy 








4 Alice B. v. Pierre G., Tribunal of Alexandria, decision of April 9, 1951, 7 Revue Egypti- 
enne de Droit International (1951) 194. 
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Council. Thus, a case law was built up which interpreted the principles of 
Islamic law not infrequently along the lines of British legal thinking. 
Likewise, British methodology was introduced into textbooks written 
on Moslem law in India, which make much more use of case law than for 
example similar textbooks written in countries influenced by continental 
European legal principles. A somewhat similar development has been 
noticeable also in Zanzibar. In those areas, therefore, case law has been 
the prime vehicle for the introduction of new thoughts into the fabric 
of law. This does not mean, however, that statutory regulation has been 
completely absent. Certain aspects of the legal transactions and situa- 
tions governed by Islamic law for Moslems have been covered by statu- 
tory provisions. Thus for example the Dissolution of Moslem Marriages 
Act VII of 1939 was enacted: 


to consolidate and clarify the provisions of Moslem law relating to suits for 
dissolution of marriages by women married under Moslem law and to remove 
doubts as to the effect of the renunciation of Islam by a married woman on 
her marriage tie. 


As to the place of Moslem law in the legal system of India it was held that: 


The (Indian) Courts do not administer the laws of any particular community, 
but they administer such laws as are valid in India. Moslem law is administered 
only in those cases where it happens to be the law of India in cases where 
the parties are Moslems."® 


In India too, modern influences have thus worked even in the field of 
the religious law of Islam, but because of the different circumstances the 
direction and means of impact differ from those in the Arab countries.'® 

The law of the Moslem states of today is thus a product of many in- 
fluences and provides a particular challenge to the student of comparative 
law. Grown to a large extent on soil which had known the oldest legal 
systems preserved for our time in contemporary records, the law of the 
Near East flowered again under Islam, spread over a large area in the 
course of Moslem conquests, and developed into one of the great legal 
systems of the world. At the same time, it had its roots in a region which 
had traditionally been one of the crossroads of the world, deeply involved 
in the ebb and flow of history and exposed in medieval and modern times, 
as well as antiquity, to influences of other systems of law. The latest 
such influence has been that of the modern law of Europe. In this brief 


© Per Chagla, J., in Robasa Khanum v. Khodadad Irani, 48 Bombay Law Review (1946) 
864-877. 

'®Tt would lead too far in the framework of this article to discuss developments in other 
areas such as for example in Indonesia. 
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study only the highlights of this long and often complicated development 
could be touched upon. The history and techniques of reception in the 
Near East as well as its practical results, and the various means by which 
Islamic law has been adapted to modern needs offer, however, a reward- 
ing field of research in which considerable work has been done but where 
still much remains to be done if Western lawyers are to gain a thorough 
understanding of the forces which have motivated and are today moti- 
vating legal development in the countries of the Near East. 
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THE IRISH SWEEP AND IRISH LAW 


The fame of the Irish Hospitals’ Sweepstakes may have led lawyers outside 
Ireland to suppose that not only these sweepstakes but lotteries in general are 
lawful in Ireland and that a wide range of transactions connected with lot- 
teries may be enforced in the Irish courts when they are not enforceable in the 
courts of other countries. In this paper it is proposed to summarize the Irish 
law! relating to lotteries, with particular reference to the Irish Hospitals’ 
Sweepstakes, and to examine the Irish law, including the Irish doctrine of 
conflict of laws, concerning transactions arising out of these sweepstakes. In 
doing so it will be shown that most of the above suppositions cannot be sup- 
ported. The Irish legislators and judges do not suffer the Irish courts to be 
cockpits for the gamblers of the world. 

Lotteries in general are illegal in Ireland,” as in most common law countries. 
Various activities associated with illegal lotteries constitute criminal offences. 
For example, it is not only an offence to conduct an illegal lottery*® but also to 
play at‘ or to publish® or to advertise® the setting up of such a lottery. Selling 
tickets, chances or shares,’ and publishing proposals’ or employing persons* 
for such sales, in illegal lotteries in Ireland—all these activities are criminal. 
Further, similar activities in Ireland in connection with foreign lotteries’ are 
also punishable offences.'® Accordingly, under the common law doctrine of 
illegality and under one particular statute," transactions such as contracts and 
conveyances which directly involve these illegal activities are themselves il- 
legal and devoid of legal effect. But to the general rule proscribing lotteries there 
have been and are exceptions. In the seventeenth and eighteenth centuries cer- 


‘The term “Irish law” in this paper denotes the law in force in the twenty-six counties of 
the Republic of Ireland. 

>6 Anne, c. 17(Ir.); 11 Anne, c. 6(Ir.); 10 Will. 3, c. 23 (extended to Ireland by 21 Geo. 
3, c. 14, s. 60). 

56 Anne, c. 17(Ir.) s. 2; 11 Anne, c. 6(Ir.) s. 

‘11 Anne, c. 6(Ir.) s. 3; 10 Will. 3, c. 23 s. 3. 

*9 Anne, c. 6s. 56. 

56 & 7 Will. 4, c. 66. 

74 Geo. 4, c. 60s. 41. 

8 Jbid., s. 61. 

°19 & 20 Geo. 3, c. 5{Ir.) ss. 38-39; 9 Geo. 1, c. 19 s. 4; 6 Geo. 2, c. 35s. 29; 4 Geo. 4, 
c. 00s. 41. 

© The Irish statute law concerning lotteries is scattered through twenty statutes, mostly 
eighteenth century Irish and British statutes, some statutes of the United Kingdom 1801- 
1922, and one modern Irish statute. An act of the modern Irish Parliament consolidating 
this law is long overdue. Cf. The Betting and Lotteries Act, 1934, 24 & 25 Geo. 5, c. 58, of 
the United Kingdom. 

"13 Geo. 2, c. 8(Ir.) s. 4. 


2; 10 Will. 3, c. 23s. 2. 











506 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


tain private lotteries were sanctioned,” and in the late eighteenth century state 
lotteries sanctioned and organised by special Acts of Parliament were fre- 
quently conducted in Ireland. An Act of the United Kingdom Parliament has 
legalised lotteries conducted by certain art associations. But the most famous 
exceptions are the Irish Hospitals’ Sweepstakes. 

The series of Irish Hospitals’ Sweepstakes was first legalised by a temporary 
measure, The Public Charitable Hospitals Act (No. 12 of 1930). This statute 
has now been replaced by the Public Hospitals Act (No. 18 of 1933), which is 
still the principal statute governing the Irish Hospitals’ Sweepstakes.'* Under 
this Act the associated hospitals may organise a sweepstake by setting up a 
sweepstake committee, and this committee presents a scheme for a sweepstake 
to the Minister for Justice. If and when the Minister for Justice has sanctioned 
the scheme “‘it shall, notwithstanding anything to the contrary contained in 
any other Act be lawful .. . to hold the sweepstake to which such scheme re- 
lates.”!® To secure subscribers against default in payment of prizes the Act 
provides for the appointment of sweepstake trustees, in whose names deposits 
are to be made by the sweepstake committee in particular banks to the value 
of the advertised prizes; and these trustees are under a statutory duty to pay 
to prize-winners any sums due to them and not paid by the sweepstake com- 
mittee.'* The sweepstake committee has delegated the business of running the 
Hospitals’ Sweepstakes to certain private companies, incorporated in Ireland, 
namely Hospitals’ Trust Ltd. between 1930-40, and Hospitals’ Trust (1940) 
Ltd. since 1940. As the latter company acts in its own name in most transac- 
tions connected with the Hospitals’ Sweepstakes, it is itself a party to these 
transactions. 

Since the Hospitals’ Sweepstakes are lawful in Ireland, associated activities 
do not constitute criminal offences. Thus it might be inferred that no action in 
an Irish court based on a transaction connected with these sweepstakes would 
fail on the ground of illegality. But this inference is unsound. To answer the 
general question—which transactions connected with the Irish Hospitals’ 
Sweepstakes are enforceable in the Irish courts—it is advisable to distinguish 
between two classes: (1) transactions between individuals and the sweepstake 
authorities (ie. the sweepstake committee, and the company running the 
particular sweepstake, which will be referred to hereafter simply as the I.H.S.), 
and (2) other transactions connected with the Irish Hospitals’ Sweepstakes. 


I. TRANSACTIONS BETWEEN INDIVIDUALS AND THE I.H.S. 


If A claims to have won a prize in the Irish Sweep, and his claim is disputed, 
and if he bases his claim on some transaction between himself and the I.H.S., 





12 E.g., Dr. Mosse’s Rotunda Hospital Lotteries (1746). 

39 & 10 Vict. c. 48. 

4 The amending Acts, No. 21 of 1938, No. 29 of 1939, No. 9 of 1940, do not affect the 
provisions in the principal Act which relate to sweepstakes. 

15 Public Hospitals Act (No. 18 of 1933) s. 7 (3). 

16 Tbid., s. 9. 
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various legal problems arise. In the first place, it is necessary to determine how 
an Irish court would classify the legal relation between A and the I.H.S. In 
the second place, it is necessary to determine which system of law an Irish court 
would apply to decide the merits of the claim. As nowadays the vast majority 
of subscribers to the Irish Sweep come from outside Ireland, many foreign ele- 
ments enter into the latter problem, which can only be solved by reference to 
the Irish doctrine of conflict of laws. Lastly, if the given transaction is valid 
under its appropriate law, it remains to consider how it can be enforced in an 
Irish court. 

The first problem is then the classification of the relation between A, the 
claimant, and the I.H.S. For its solution it is necessary to consider the normal 
sequence of events whereby a person becomes a subscriber to the Irish Hospitals’ 
Sweepstakes. The Hospitals’ Trust (1940) Ltd. issues and distributes books of 
tickets, each containing twelve tickets at a face value of £1 per ticket. A per- 
son who takes a book of tickets may himself take twelve tickets for a subscrip- 
tion of £10, or he may dispose of tickets to other persons who subscribe £1 
per ticket: in the latter case if the bookholder disposes of ten tickets and col- 
lects £10 he may become a subscriber in respect of two tickets without further 
payment. The name (or nom-de-plume) and address of each subscriber is entered 
on the counterfoil to each ticket. The bookholder returns to the Hospitals 
Trust (1940) Ltd. the counterfoils together with the appropriate monies. Fi- 
nally, the Hospitals’ Trust (1940) Ltd. issues acknowledgements of acceptance 
and official receipts to subscribers. What are the legal relations between the 
various parties to this transaction? If A obtains his ticket from a bookholder, 
who in turn has obtained the book from the company, one is tempted to assume 
that in the eyes of the law this transaction resolves into two separate contracts 
of sale; one between the I.H.S. and the bookholder and another between the 
bookholder and A. Indeed, a bookholder is often called a “‘seller”. But this 
assumption cannot be maintained in the face of the “important condition” 
printed on all books of tickets: “‘The tickets are not issued for sale in a com- 
mercial] sense. The tickets bound in this cover remain the absolute property of 
Hospitals’ Trust (1940) Ltd. until the subscriptions for same are accepted by 
Hospitals’ Trust (1940) Ltd.” Driven from this assumption, one might well 
jump to the conclusion that a bookholder who disposes of a ticket to A is the 
agent of the Hospitals’ Trust for the purposes of contracting with subscribers. 
But again this conclusion cannot be maintained in the face of the term cited 
above and in view of the fact that the Hospitals’ Trust (1940) Ltd. deny that 
bookholders have any authority to receive money on their behalf. The solution 
to the classification problem adopted by the Irish courts is that all subscribers, 
whether bookholders or ticket holders stand in a simple contractual relation 
with the I.H.S." In each case an agreement is concluded between the I.H.S. 
and a subscriber on the essential terms, that the I.H.S. promises to hold a sweep- 
stake and to enter for the draw the counterfoils they have accepted from sub- 





" 4 picella v. Scala 66 ¥.L..T.R. 33; Stanhope v. Hospitals Trust Lid. [1936] Ir. Jur. Rep. 


21,25. 
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scribers, and to pay certain prizes to subscribers in certain events in return for 
a monetary payment or services on the part of the subscriber. Thus if A is a 
subscriber to the Irish Sweep, whether as a bookholder or as a person who has 
obtained a ticket from a bookholder, an Irish court will treat his relation with 
the I.H.S. as contractual. 

Assuming that A is a party to a contract with the I.H.S., the next problem to 
solve is which system of law an Irish court will apply in a case founded on such 
a contract. If A is resident in Ireland’ and has entered for the Irish Sweep in 
Ireland the problem presents no difficulties; Irish law will govern all questions 
arising out of this contract. But most subscribers reside outside Ireland and 
enter for the Sweepstake through the post. If A is one of this multitude, in 
order to reach a comprehensive solution of the problem posed it will be neces- 
sary to answer the subordinate questions—in which country was the contract 
made? where was it to be performed? and which is the proper law of the con- 
tract? 

In which country is the contract between a subscriber from outside Ireland 
and the I.H.S. actually made? A glance at the summary of the normal sequence 
of events whereby a person becomes a subscriber suggests three possible an- 
swers to this question: (1) where the subscriber takes and pays for a ticket and 
his name is entered on the counterfoil of the ticket; (2) where the counterfoils 
and the money are posted; or (3) where the Hospitals’ Trust (1940) Ltd. re- 
ceive and accept the counterfoils and the money. The first answer cannot be 
maintained in face of the facts that the Hospitals’ Trust (1940) Ltd. state that 
the tickets remain their property until they accept the subscriptions and that 
bookholders have no authority to receive payments on their behalf. No Irish 
judge has adopted this answer. But the Irish judges have expressed conflicting 
opinions whether (2) or (3) is the correct answer to the question. Fitzgibbon J., 
in the Irish Supreme Court, in Stanhope v. Hospitals’ Trust Ltd.,° adopted the 
second answer and Murnaghan J. concurred in this opinion; but it should be 
noted that an opinion on this point was not strictly necessary for the decision 
in that case. In the same case, however, Kennedy C.J. adopted the third answer. 
In an earlier case, A picella v. Scala? Meredith J. considered this question and 
in an obiter dictum unequivocally adopted the third answer. It is submitted 
that the decisive test is whether the Hospitals’ Trust (1940) Ltd. assert the 
freedom to refuse to accept counterfoils and money from subscribers. If so, 
the second answer is to be ruled out, and the third is to be accepted. Two 
facts indicate that the I.H.S. assert this freedom: a closing date for the receipts 
of entries is printed on all tickets; the tickets contain a term to the effect that 
the Hospitals’ Trust (1940) Ltd. issue an acknowledgement of acceplance 
and official receipt. Accordingly the third solution suggested and adopted by 


'8T.e., the twenty-six counties of the Republic of Ireland. 

19 (1936] Ir. Jur. Rep. 25. per Fitzgibbon J. at p. 27, per Murnaghan J. at p. 28, per Ken- 
nedy C. J. at p. 26. 

66 I.L.T.R. 33, at p. 40. 
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Meredith J., is to be preferred. The transaction may be analysed as follows: 
the Hospitals’ Trust (1940) Ltd., when they distribute books of tickets, issue 
invitations to persons to subscribe to the sweepstake; when an individual posts 
a counterfoil and money to the Hospitals’ Trust (1940) Ltd. he transmits an 
offer to them; when and if they receive and accept this counterfoil and money 
the Hospitals’ Trust Ltd. accept the offer. As this last stage in the negotiation 
takes place in Dublin, the agreement and the resultant contract are concluded 
in Ireland. Thus, Irish law is the lex loci contractus of the contracts between 
subscribers and the I.H.S. 

Where are these contracts to be performed? The I.H.S. hold the sweepstake 
in Dublin. Payment of prizes to subscribers is made in the first instance in 
Ireland in Irish currency, although the I.H.S. will pay prizes to prizewinners in 
their own countries by special arrangement. The Supreme Court of Ireland, in 
Stanhope v. Hospitals’ Trust Lid." was unanimously of the opinion that such 
a contract was to be performed in Ireland and this proposition was part of the 
ratio decidendi of that case. Thus Irish law is also the lex loci solutionis of these 
contracts. 

Which is the proper law of these contracts between subscribers and the 
I.H.S.? There is a presumption in Irish law, as in English law,” that when one 
system of law is both the lex loci contractus and the lex loci solutionis of a con- 
tract, that this system of law is also the proper law of that contract. Although 
the Irish judges have so far eschewed the term “proper law,” preferring to speak 
of ‘the law intended by the parties,” or ‘“‘an Irish contract,” or “an English 
contract,” they nevertheless appear to have recognised this concept. For exam- 
ple, in Apicella v. Scala Meredith J. sought ‘“‘the law contemplated by the 
parties” in a particular contract, and having found that the contract was made 
in England and was to be performed in England, he concluded that “unless 
there is some strong countervailing reason, I think the contract should be 
regarded as an English contract.”** As contracts between subscribers and the 
I.H.S. are all made in common form, and as Irish law is both the lex loci con- 
tractus and the lex loci solutionis of these contracts, and as it is difficult to 
imagine any facts which would rebut the above presumption, it may be con- 
cluded that Irish law is also the proper law of these contracts. 

It is now possible to answer the second problem posed, namely, which sys- 
tem of law an Irish Court would apply in cases founded on contracts between 
subscribers and the I.H.S. Since Irish law is not only the lex loci contractus 
but also the lex loci solutionis and the proper law of the contracts, nearly every 





1/1936] Ir. Jur. Rep. 25. 

 Dicey’s Conflict of Laws, 6th Edn., rule 136, sub-rule 3, first presumption; Cheshire, 
Private International Law, 3rd Edn., p. 319: however in the latest edition of this work Dr. 
Cheshire doubts whether any useful purpose is served by regarding certain facts as presump- 
tive evidence of the proper law; 4th Edn., pp. 208-9. 

*°66 LL.T.R. 33 at p. 44. Cf. Kennedy v. London Express Newspapers Ltd. [1931] 1.R. 532, 
ber Kennedy C. J., at p. 544. 
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matter which may arise out of these contracts will be decided by the applica- 
tion of Irish law.** At this juncture a lawyer from outside Ireland may well 
wonder what is the substance of the Irish law of contracts. It is not possible 
within the scope of this paper to set out the main principles of the Irish doctrine 
of contracts. But it may be said compendiously that this doctrine is substan- 
tially similar to the doctrine of contracts in English law.” There are important 
divergences only in the field of statute law; for instance, there is no legislation 
in the Republic of Ireland similar to the English Law Reform (Frustrated Con- 
tracts) Act, 1943. and matters concerning companies are still governed in 
Ireland by the Companies (Consolidation) Act, 1908. The most significant 
divergence between English and Irish law in this context is of course that there 
is no counterpart in English law to the Irish legislation which legalises the Irish 
Hospitals’ Sweepstakes, namely the Public Hospitals Act of 1933. As a result 
of section 7 (3) of this Act, contracts between subscribers and the I.H.S., 
which, as has been shown, are subject to Irish law, are not illegal in Ireland. 
Accordingly, if A, who claims to have won the Irish Sweep, bases his claim 
on a contract between himself and the I.H.S., then irrespective of whether he 
entered the sweepstake in Ireland or from abroad he may enforce his claim by 
action in the Irish courts. The proposition that these sweepstakes contracts are 
actionable in Ireland is clearly demonstrated by the judgment of the Supreme 
Court of Ireland in Stanhope v. Hospitals’ Trust Ltd.* The plaintiff, who was 
resident in Natal, furtively carried on there the business of a sweepstake-ticket 
seller, as on his own admission the business of selling sweepstake tickets was 
illegal in Natal. The plaintiff alleged that he sent to the Hospitals’ Trust Ltd. 
a number of counterfoils and the appropriate monies for entries in the Hospitals’ 
Sweepstake; but that the receipt of these had not been acknowledged by the 
defendants; that the counterfoils had not been entered in the draw by the 
defendants; and that in consequence the plaintiff had suffered damage in his 
business. The plaintiff claimed £30,000 damages for breach of contract and 
£30,000 damages for negligence. The principal head of damages was for loss 
of trade as a sweepstake-ticket seller. At trial before Hanna J. and a jury, the 
judge directed judgment for the defendants, on the ground that an Irish court 
will not enforce the performance of a contract which was entered into by the 
parties for the purpose of carrying into effect that which is prohibited by the 
law of the land. On appeal the Supreme Court disagreed with Hanna J. on this 
point and directed a new trial. The Supreme Court unanimously affirmed the 
proposition that an Irish court will enforce a contract which is legal by Irish 
law, qua the lex loci solutionis, (ie. a contract between a subscriber and the 





*4 Questions concerning the validity of bills of exchange proffered in payment of subscrip- 
tions might be governed by some other system of law. See Dicey’s Conflict of Laws, 6th. Edn., 
Rules 152-154; Cheshire, Private International Law, 4th Edn., pp. 247-255. 

2 The leading modern treatise on the English law is Cheshire and Fifoot, Law of Contract, 
3rd Edn. (1952). An Irish supplement is due to be published in 1954. 

°6 [1936] Ir. Jur. Rep. 21, 25. 
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].H.S.) notwithstanding the illegality of the business which one of the parties 
carries on in a foreign country on the basis of such contracts. However, the 
Court further laid down the rule that an Irish court will not award damages in 
respect of an item of damage such as loss of trade which is illegal by the law 
of the country where that trade is carried on.” 

The last problem to consider in connection with contracts between subscrib- 
ers and the I.H.S. is how these contracts can be enforced in the Irish courts. It 
is clear from Stanhope’s Case that the subscriber can sue the Hospitals’ Trust 
(1940) Ltd., for damages for breach of contract. Equally the subscriber may sue 
the Sweepstake Committee for damages for breach of contract. Further, if 
neither of these sweepstake authorities pays or hands over to a subscriber who 
is a prize winner the prize to which he is entitled under the terms of a particular 
sweepstake, the prize winner may sue the sweepstake trustees who are under a 
statutory duty to pay over to him the monies due to him out of the deposits 
which they hold.* But can a party to a sweepstake contract obtain an injunc- 
tion against the sweepstake authorities, to restrain them from paying out a 
prize to a rival claimant? In the unreported case, Snell v. Zaborek & Hospitals’ 
Trust (1940) Lid. & Sweepstake Trustees [1948], Kingsmill Moore J. refused to 
issue an interlocutory injunction against the defendants on the ground that it 
was an inappropriate remedy. But the Supreme Court granted the injunction 
pending the appeal from this order. Eventually, the Supreme Court decided 
that the appropriate order in such cases was that the defendants should lodge 
the money in dispute in court. 


II]. OTHER TRANSACTIONS CONNECTED WITH THE [IRISH HospPITAts’ 
SWEEPSTAKES 

However, A may base his claim to the prize-money in the Irish Sweep not on 
a contract between himself as a subscriber and the I.H.S. but on some other 
transaction connected with such a sweepstake contract. For example, A may 
rely on an agreement concluded between himself and X, a subscriber to the 
Irish Sweep, under which X promised to share with A any prize money to which 
X becomes entitled. Or, a common type of case, X, having already won a minor 
prize on a sweepstake contract, his ticket having ‘‘drawn a horse,” may sell 
his chance of winning a major prize to A. Or, A and X may have concluded a 
partnership agreement, and X may have entered the Irish Sweep as a subscriber 


7 In this case the only evidence of the illegality of the plaintiff’s occupation was the un- 
contested evidence of the plaintiff himself, who was not an expert witness. Hanna J. expressed 
the opinion that the illegality of the plaintiff's occupation may be assumed by the Court on 
this evidence alone. On this point the majority of the Supreme Court agreed with Hanna J., 
emphasizing the fact that the evidence was not contested, but Kennedy C. J. dissented from 
this view, and asserted that illegality by foreign law may only be shown by the evidence of 
an expert witness. Cf. Dicey’s Conflict of Laws, 6th. Edn., Rule 194. On the question how 
foreign law is to be proved in an Irish court see Macnamara v. Owners of S. S. Hatteras {1931] 
I.R. 73, 337 and [1933] I.R. 675; O’Callaghan v. O'Sullivan [1925] T.R. 90. 

* Public Hospitals Act (No. 18 of 1933) s. 9. 
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in the course of partnership business. Or, A may have employed X as his agent 
for the purchase of a ticket in the Irish Sweep, and A may rely on the agency 
agreement. Yet again, A may base his claim on a judgment he has obtained 
against X in a foreign court under which X is bound to hand over Irish Sweep- 
stake prize money to A. In cases such as these, where A bases his claim on some 
transaction collateral to or otherwise connected with a sweepstake contract, 
can A sue X successfully in an Irish court? 

If no foreign element is present in a particular case, that is to say if the 
transaction was carried out in Ireland and is to be performed there and the 
parties are domiciled there and it contains no reference to foreign law, then the 
transaction will be governed by Irish law. Since the principal sweepstake con- 
tract between X and the I.HLS. is not illegal under Irish law and is enforceable 
in the Irish courts, there can be no question of the transaction A-X being 
tainted with illegality by the principal contract. But whether the transaction 
A-X is enforceable will depend on the facts of the case and the relevant branch 
of Irish law. It is beyond the scope of this paper to examine the relevant 
branches of Irish law, namely the doctrines of contracts, assignment of choses 
in action, partnership, and agency. Suffice it to say that in these fields Irish 
law is substantially the same as English law.” 

But if the transaction on which A relies does contain some foreign element, 
say it was concluded abroad or was to be performed abroad, or a party to it is 
domiciled abroad, or it is the intention of the parties that it should be governed 
by some foreign law, then again it is necessary to resort to the Irish doctrine of 
conflict of laws in the first place to determine whether A can enforce the transac- 
tion in an Irish court. The first legal problem to solve would be the classification 
of the transaction according to Irish law; the second, to determine which system 
of law the Irish court would apply to decide the particular points raised; the 
third, to determine whether the Irish court would allow A’s claim, having re- 
gard to the appropriate law and the facts of the case. It should be emphasized 
that the Irish doctrine of conflict of laws is still inchoate. Comparatively few 
cases involving conflict of laws problems have come before the Irish courts. In 
this paper it is not intended to examine the numerous aspects of these legal 
problems which might conceivably come before the Irish courts in sweepstake 
cases, but rather to summarize the solutions already given by the Irish courts 
to the few aspects of the problems which they have had occasion to consider, 
and to indicate in the most general terms the solutions which the Irish courts 
may adopt in respect of the remainder. 





28 The doctrine of assignment of choses in action in modern Irish law is substantially the 
same as the English doctrine as stated in Cheshire and Fifoot, Law of Contract, 3rd Edn., 
pp. 407-429, mutatis mutandis: a statutory form of assignment is provided by the Irish Judi- 
cature Act, 1877, 40 & 41 Vict., c. 57, s. 28(6), similar to the provision in the English Law of 
Property Act, 1925, 15 Geo. 5, c. 20. s. 136. The Partnership Act, 1890, 53 & 54 Vict., c. 39, 
is still in force both in Ireland and in England; accordingly a treatise such as Lindley’s Partner- 
ship, 11th Edn., (1951), approximately states the Irish law of partnership. As there are no 
important divergences between the Irish and English doctrines of agency, R. Powell’s La 
of Agency (1952) is a valuable guide to the Irish law. 
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Suppose the transaction on which A relies is classified as a contract. The 
salient questions which arise concern illegality. If the contract is illegal (i) 
by the law of the place of performance, or (ii) by the proper law of the contract, 
or (iii) by the law of the country where it was made, will an Irish court enforce 
the contract? The first question came before the Irish High Court in A picella v. 
Scala.*° §, A, and C made a verbal agreement in England on January 15th, to 
the effect that S should buy one book of tickets in the Irish Sweepstake on their 
joint account. S proceeded to buy two books of tickets, using his own name as a 
subscriber on several tickets. S informed A and C that he had acquired only one 
book and that out of this book he had retained only one ticket for himself. 
S, A, and C made a further agreement on February 15th in England, to the 
effect that the one ticket which S said he had retained, together with certain 
other tickets, all of whose numbers were stated, should be held on their joint 
account and that they should share any winnings arising out of the ownership 
of these tickets. S eventually became entitled to a prize of £350,000 from the 
I.H.S. under a contract to which he was a subscriber, on a ticket which he had 
retained for himself and which he had not declared to A and C and the number 
of which was not stated in the agreement of February 15th. A and C sued S 
(and the Sweepstake Trustees and the Sweepstake Committee) for one-third 
share each of the monies won by S. Meredith J. classified the first agreement of 
January 15th as a mere agreement to make a contract and the second agree- 
ment of February 15th as a contract. He then proceeded to consider the problem 
whether this contract was governed by the law of England or that of Ireland. 
Since the contract was made in England and was to be performed there, and 
since he found no countervailing reason, he was prepared to regard the contract 
as an English contract (i.e. that English law was the proper law of the con- 
tract). Such a contract is illegal by English law, under the Lotteries Act, 1823, 
s.41. But assuming that the contract was an Irish contract (i.e. that Irish law 
was the proper law of the contract) Meredith J. put the question: ‘Will the 
Courts of Saorstét Eireann® enforce contracts which are to be performed by 
breaking the laws which other countries have found it expedient to make in the 
interests of good government?” His answer was that the Irish courts “will not 
enforce such contracts except where they have in any case been expressly 
validated by our legislation.’”** Nothing in the Public Charitable Hospitals 
Act of 1930 expressly validated this kind of contract. Accordingly, in the result, 
the action was dismissed. From the diffuse judgment of Meredith J. in this case 
one clear principle can be drawn. It is that the answer to question (i) stated 
above is that an Irish court will not enforce a contract which is illegal by the 
lex loci solutionis.* The answer to question (ii) may be inferred from this judg- 
ment that likewise an Irish court will not enforce a contract which is illegal by 


66 I.L.T.R. 33. 

'T.e., the Irish Free State. 

66 L.L.T.R. 33, at p. 44. 

*®See Dicey’s Conflict of Laws, 6th. Edn., Rule 141, exception; Cheshire, Private Inter- 
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national Law, 4th Edn., pp. 225-7. 
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its proper law.* But the case is not conclusive on question (iii), whether il- 
legality by the lex loci contractus is fatal to an action on the contract in an Irish 
court. An Irish court faced with this question would no doubt consider the 
obiter dictum of Lord Halsbury: ‘Where a contract is void on the ground of 
immorality or is contrary to such positive law as would prohibit the making of 
such a contract at all, then the contract will be void all over the world, and no 
civilised country would be called on to enforce it.’ In A picella v. Scala, Gavan 
Duffy, then counsel for the plaintiff, argued cogently that this dictum was too 
wide. An Irish court today might well attach more weight to the dictum of 
Lord Wright in Vila Food Products Inc. v. Unus Shipping Co., to the contrary 
effect, namely that if a court has before it a contract good by its own law or by 
the proper law of the contract it will give effect to the contract and ignore the 
law of the country where the contract happened to be made.** 

Suppose A relies on a foreign judgment, under which X is bound to pay to A 
some prize money to which X has become entitled under an Irish Sweepstake 
contract. Can A sue X successfully on this foreign judgment in Ireland? The 
crucial factor is whether the foreign court had the disputed prize money within 
its territorial jurisdiction at the time of the judgment. Such a case came before 
the High Court of Ireland in McKie v. McKie & Sweepstake Trustees, the 
Sweepstake Committee & Hospitals’ Trust Lid.” The husband of the plaintiff 
concluded a sweepstake contract with the I.H.S. and under this contract he 
became entitled to a prize. The plaintiff sought a decree of divorce and an 
award of this prize money from the Supreme Court of California. The court 
granted an interlocutory decree of divorce to the plaintiff. In the same case, the 
Court exercising its discretionary power to allot ‘““community property”’ to the 
respective parties, held that the ticket in the Irish sweep and the prize money 
were community property, and assigned this property to the plaintiff. Mean- 
while, the I.H.S. had retained the prize money in Ireland. Later, in an Irish 
court the plaintiff sought to enforce the Californian judgment assigning to her 
the prize money, by applying for an interlocutory injunction restraining the 
defendants from paying the prize money to any person other than the plaintiff. 
Meredith J. refused to grant the injunction, on the ground “that no judgment of 
a foreign court can have any effect unless the subject-matter of the decision 
(whether inter partes or in rem) is within the lawful control of the state whose 
tribunal has pronounced the judgment.” Otherwise, as Meredith J. pointed 
out, title to all moveable property in Ireland would be at the mercy of the 


4 See Dicey, op.cit., Rule 141; Cheshire, op.cit., p. 222; Boissevain v. Weil [1949] 1 K.B. 482. 

3 In re Missouri Steamship Co. (1889), 42 Ch. D. 321, at p. 336. 

% [1939] A.C. 277, at p. 296. This opinion has been endorsed by several English textwriters: 
Dicey’s Conflict of Laws, 6th Edn., pp. 632-3; Cheshire, Private International Law, 4th Edn., 
p. 224. But American textwriters maintain that illegality by the Jex loci contractus is fatal 
American Restatement of the Law of Conflict of Laws §332; Beale, Treatise on the Conflict of 
Laws §332.4. 

37 [1933] IR. 464. 

% Ibid., at p. 478 (relying on the principle laid down by Blackburn J. in Castrigue v. Imrie 
(1870), L.R. 4 H.L. 414, at p. 435). 
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courts of all civilized countries which enjoyed discretionary jurisdiction. It is 
equally clear from the judgment in this case that if the disputed prize money 
had been within the territorial jurisdiction of the foreign court, whatever dis- 
position it had made of the property would have been recognised by the Irish 
court.* 

It must be clear from the above summary of the Irish law concerning transac- 
tions allied to sweepstake contracts that many aspects of the legal problems 
stated have not yet been considered by the Irish courts. The solutions which 
the Irish judges would adopt on these matters cannot be predicted with any 
certainty. But in cases involving conflict of laws problems this at least may be 
inferred from a survey of the Irish decisions over the last thirty years—that the 
Irish judges are inclined to rely more on the principles worked out by the 
English judges and on the leading English textbooks such as Dicey, than on 
the American doctrines or Beale or The Restatement, and that they are disin- 
clined to deviate from the main stream of common law principles.‘ 

F. E. DOWRICK* 


9 Ibid. at p. 478. Cf. Edelstyn v. Coleman 72 1.L.T.R. 142; Muldoon v. Jack Doyle 79 
L.L.T.R. 134; A’Donnell v. M’ Donnell [1921] 2 I.R. 148. 

“ The Irish judges still rely extensively on the English case law although they are not strictly 
bound to follow the decisions of any English or British court save those of the House of Lords 
between 1801 and 1922: see “Precedents in Modern Irish Law,” 69 Law Quarterly Review, 
pp. 25 ef seg. The opportunities of drawing on the experience of the American courts and of 
creating new law appropriate to modern Irish conditions have so far been almost entirely 
neglected. 

*M. A. (Oxon.); of the Inner Temple, Barrister at Law; Lecturer in Law at the Uni- 
versity of Dublin. 


MOTOR VEHICLE ACCIDENT COMPENSATION: 
TYPES AND TRENDS 


Attention has been drawn recently in this Journal to the acute problems in 
the law of torts caused by adherence to the venerable principle of no liability 
without fault.’ In this branch of law, both the problems presented and their 
solutions are markedly similar in the common law and civil law systems. In 
both, the evolution has followed identical principles, viz., extension of the con- 
cept of negligence;? judicial recognition of liability without fault;? and legisla- 


‘Henry Ussing, “The Scandinavian Law of Torts—Impact of Insurance on Tort Law,” 
1 American Journal of Comparative Law (1952) 359 et seg.; Paul Esmein, “Liability in French 
Law for Damages Caused by Motor Vehicle Accidents,” 2 American Journal of Comparative 
Law (1953) 156 et seq. 

? F. H. Lawson, Negligence in the Civil Law, Oxford, 1950, pp. 43-44; Ussing, Joc. cit., 
367 and cases cited; A. D. Gibb, The Law of Collisions on Land, London, 1947, Chapter I., 
with a large number of British cases cited; Emil Heuberger, ‘Der Tier-, Automobil- und 
Flugzeughalter im schweizerischen Haftpflichtrecht,” 101 Abhandlungen zum schweizerischen 
Recht, N.F. 1935, 58-59, and cases cited. 

°Cf., the leading French decision in Guissier, Coussin et Oriolle c. Vve. Teffaine, (Cass. 
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tive adoption of the principle of strict liability for certain activities considered 
dangerous or ultrahazardous.* These developments, however, have not changed 
the basic theory, even for industrial accidents; liability is still predicated in the 
law of torts upon the basic interpretation of the notion of fault. This theoretical 
anachronism, paradoxically, is kept alive and intact by the practical inroads 
made upon it;* notably, by the rapidly increasing coverage of liability insurance 
business which, in effect, abolishes altogether the idea of tort liability in cer- 
tain fields* where compensation for loss is especially necessary, and removes the 
most urgent causes to reform the existing system of torts law. This is the 
characteristic status of the prevailing rules regarding compensation of claims 
for accidents which arise from the use of one of the most widespread and dan- 
gerous industrial products, namely, motor vehicles. The present purpose is to 
give a comparative survey of the existing methods of regulation, which, among 
other things, are of interest on account of the manifest social trend towards 
progressively wider distribution of risks concurrent with benefits. 

Depending upon the extent of state intervention in the form (a) of com- 
pulsory insurance and (b) of state-controlled compensation, three types of 
regulation of motor vehicle accident liability have developed. These are: first, 
absence of compulsory insurance, leaving the provisions to be made for motor 
vehicle accidents to be covered by private contract; second, compulsory lia- 
bility insurance; and third, in addition thereto, payment of claims for the satis- 





Civ. 1896) D.P. 1897, I. 433, Sirey 1897 I. 17; Esmein, loc. cit., 157; Francis Deak, “‘Auto- 
mobile Accidents: A Comparative Study of the Law of Liability in Europe,” 79 University 
of Pennsylvania Law Review (1931) 271 ef seg., at 276. The principle of strict liability for 
motor vehicles was first applied in Jand’heur c. Les Galeries belfortaises, D.P. 1930, I. 57; 
cf. Esmein, loc. cit., 158; Lawson, op. cit., 249 et seg., with extracts from opinions by Josserand, 
Capitant, Ripert, and Esmein; also Deak, loc. cit., 292 et seq.; the British leading case is Ry- 
lands v. Fletcher (1868) L.R. 3 H.L. 330; for the United States, cf. Frank P. Grad, “‘Recent 
Developments in Auto Accident Compensation,” 50 Columbia Law Review (1950) 300 et 
seq., at 303. 

4 Austria: Gesetz vom 5. Marz 1869, betrefiend die Haftung der Eisenbahn-Unterneh- 
mungen; Gesetz vom 20. Juli 1894, betreffend die Ausdehnung der Unfallversicherung; Gesetz 
vom 12. Juli 1902, betreffend die Haftpflicht der Eisenbahnen; Hungary: Law 1874, XVIII; 
Germany: Reichshaftpflichtgesetz, 1871; Switzerland: BG iiber die Haftpflicht der Eisenbahn- 
und Dampfschiffahrtsunternehmungen und der Post, 28 Marz 1905; BG iiber die elektrischen 
Schwach- und Starkstromanlagen, 24 Juni 1902; in the United States: Restatement, Torts, 
Vol. 3, §§519, 520. For a concise historical summary, cf. A.A. Ehrenzweig, Negligence With- 
out Fault (1951) 9-30. 

5 Grad, loc. cit., 305. 

* The contemporary development of liability insurance in practice independently from that 
of the concept of liability without fault in the theory of the law of torts is pointed out by 
some writers with examples taken from the business of insurance, especially regarding the 
liability of railroad companies and plants in the mining industry, which began to operate in 
Germany, France, and Belgium before the strict liability laws came into force. C/., Karl Sieg, 
Ausstrahlungen der Haftpflichtversicherung, Hamburg, 1952, 41 ef seg.; Ussing, loc. cit., 363, 
365; James Fleming, “Accident Liability Reconsidered: The Impact of Liability Insurance,” 
57 Yale Law Journal (1948) 549. 
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faction of damages arising from motor vehicle accidents from a state fund or a 
fund under state control, financed by compulsory premiums. It may be of 
interest to examine these categories in some detail. 

The impact of the social heritage of ideas on law explains why in the United 
States, the country of the highest industrial development and the widest distri- 
bution of industrial products, only one state has enacted compulsory motor 
vehicle liability insurance. As early as 1932, the Columbia Plan,’ “‘deeply im- 
pressed with the great and increasing number of motor vehicle accidents . . . 
and the seriousness of the problems involved,” advocated the necessity of such 
measures and presented a detailed plan modeled upon the New York workmen’s 
compensation system; but apart from raising a heated controversy,® it entailed 
no positive results. The initial objections, originating in the basic popular 
antagonism to compulsory measures of this nature, and typically voiced as ob- 
jections to their constitutionality,? have continued and effectively prevented 
any efforts, as occurred for instance in Switzerland,’ to bring about the neces- 
sary constitutional changes permitting such legislation. The only exception in 
the country is the Commonwealth of Massachusetts, which was among the 
first states in the world to enact a compulsory motor vehicle liability insurance 
law," the working of which, although attacked ever since, appears to be satis- 
factory. Some legislative developments, however, are to be noted: the financial 
responsibility laws, enacted first in Connecticut in 1925,” and the “security 
responsibility” laws, enacted first in New Hampshire in 1937." The first type 
of legislation is designed to reduce the class of careless drivers by cancelling 
the drivers’ licenses and car registrations of those unable to show financial 
capacity to satisfy a default judgment; the second to induce voluntary liability 
coverage, as the driver involved in an accident, who is already covered by 
private liability insurance, is exempted from the deposit of security. Although 


7 Report by the Committee to Study Compensation for Automobile Accidents to the 
Columbia University Council for Research in the Social Sciences, 1932; summarized in ““Com- 
pensation for Automobile Accidents: A Symposium,” 32 Columbia Law Review (1932) 785 
el seq. 

*Cf., Grad, loc. cit., 317 et seq., with references cited. 

* Cf, id., 318, n. 75: “Nobody can be required to insure against loss caused by injuries to 
himself.” Further constitutional objections are treated in the Columbia Report, pp. 166 ef seg.: 
imposition of liability without regard to fault violates the due process clause; due process of 
law will prevent the State from taking away the right of action for damages for injury or death 
and remitting the claimant to the remedy accorded him under the compensation plan; viola- 
tions of state constitutions in the following respects: guarantee of trial by jury; prohibition 
against limiting amount recoverable for injury or death; preservation of right of action for 
damages for death; and guarantee of redress for personal injury. 

Cf. p. 518 infra. 

'' Mass. Ann. Laws c. 90, §34 A-J; c. 175, §113 A-G (1946); cf. Grad, loc. cit., 312 et seq., 
Columbia Report, 113 ef seg. The Massachusetts law was enacted in 1925 and became efiec- 
tive in 1927, 

"Conn. Pub. Acts, 1925, c. 183; cf. Grad, loc. cit., 306 et seg., and n. 20, 24. 

'’ New Hampshire Rev. Laws c. 122 (1942); cf. ibid., 308 ef seq. 
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such legislation indicates a shift in the existing policy in order to provide a 
modicum of protection for victims of motor vehicle accidents,“ it does not 
involve a definite departure from the fault doctrine. Neither does the exten- 
sion of vicarious liability in private insurance policies through the inclusion 
of “drive other car” and “medical payment” clauses affect the old doctrine. 
Moreover, the apparent satisfaction with the working of private insurance may 
be another reason to avoid the necessity of theoretical reformulation. 

The second, and broadest, category includes countries with compulsory acci- 
dent liability insurance laws. Such were enacted in a number of countries on 
the continent of Europe during the present century, in the majority of cases as 
statutory extensions of strict liability laws already in force.!® These provisions 
are enforced through the requirement of a valid insurance policy, in some coun- 
tries with a compulsory minimum amount of coverage,’® as a condition of the 
issuance of a driver’s licence. 

Two countries, Switzerland and Great Britain, represent within this cate- 
gory the transition from mere statutory compulsion to positive state interven- 
tion. The governments of both countries, guided by social considerations," 
have contracted with domestic insurance companies to guarantee compensation 
to victims of motor vehicle accidents in cases in which no relief is provided by 
private insurance or under the ordinary principles of civil liability. 

Article 37 of the Swiss Motor Law," enacted in 1932 after thirty years of 
constitutional debates which resulted in the amendment of the Swiss Constitu- 
tion,’ establishes the owner’s (Halter) strict liability, to which only force 


4 The effective inducement for insurance is obvious in the statistical data: percentage of 
insured cars before and after the enactment of security laws: New Hampshire: 36-85; New 
York : 30-75; Indiana: 33-74; Maine: 36-60; in Minnesota 80% of the cars were insured eight 
months after the law came into force. Cf., Grad, ibid., n. 37. 

15 Austria: Gesetz vom 9. August, 1908, iiber die Schiden aus dem Betriebe von Kraftfahr- 
zeugen; Germany: Kraftfahrzeuggesetz von 1908; Finland: Law of April 28, 1925; Norway: 
Law of February 20, 1926; Great Britain: Road Traffic Act [1930] 20 & 21 Geo. 5. c. 43, 
amended, Road Traffic Act [1934] 24 & 25 Geo. 5. c. 50; Switzerland: Bundesgesetz iiber den 
Motorfahrzeug- und Fahrradverkehr vom 15. Marz 1932; Ireland: Road Traffic Act (No. 11) 
1933. Cf. Deak, loc. cit., 301 et seg.; Heuberger, loc. cit., 28 et seg., Walter Cassani, ‘Das direkte 
Forderungsrecht des Geschadigten gegen den Versicherer des Automobilhalters,” 105 Abhand- 
lungen zum schweizerischen Recht, N.F. (1935) 13. 

16 Such amounts were, for instance (figured in gold francs): countries with compulsory 
liability insurance, Denmark, 21,000; Hungary, 3000; Norway, 8000; Sweden, 16,000; Austria, 
3-14,000; Roumania, 7000. Countries with facultative liability insurance, Spain, 10,000; 
France, 40,000; Netherlands, 10-40,000; Italy, 13,000; Turkey, 22,300; Yugoslavia, 900- 
2000; Germany, 123,000. Cf., Cassani, loc. cit., 22. 

17 Emil Stadler, Kommentar zum Bundesgesetz iiber den Motorfahrzeug- und Fahrradver- 
kehr, Ziirich, 1933, 2; Cassani, loc. cit., 21; Report of the Committee on Compulsory Insurance 

Cassell Committee) London, 1937, Cmd. 5528, 55. 

18 Bundesgesetz iiber den Motorfahrzeug- und Fahrradverkebr, 15. Mirz 1932. 

19 Article 37 of the Constitution was amended as follows: Article 37>'*—The {federation 
is authorized to issue regulations in connection with motor vehicles and bicycles. C/., Stadler, 
op. cil., 1, 2. This work contains also the detailed text of the regulations of the Swiss insurance 
contract. 
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majeure or the gross negligence of the driver or of a third party are exceptions. 
In case of controversy, true to Swiss legal tradition, the judge has wide discre- 
tion in the assessment of the amount of compensation, evaluating all the cir- 
cumstances, including contributory negligence. Under Article 55, the Bund 
undertakes with the domestic insurance companies to provide insurance for 
victims of motor vehicle accidents caused by third party tortfeasors, who are 
civilly liable under Article 37 of the Law. The British Agreement between the 
government and the insurance companies, entered into in 1945,”° is similar in 
its contents and effects to the Swiss contract. The social purpose is the same in 
both: to secure compensation to victims who would be left without relief under 
the existing rules of civil liability. This class of persons, however, varies in the 
two systems. In Switzerland, it includes victims of accidents caused by the 
arbitrary and unauthorized use of the vehicle by a third party for which the 
owner cannot be held responsible;”' in Great Britain, persons who are, notwith- 
standing the provisions of the Road Traffic Act relating to compulsory in- 
surance, deprived of compensation by the absence of insurance or of effective 
insurance.” 

In Switzerland, an “Acting Company” was formed by the insurance com- 
panies for dealings with the Bund, for proceedings in court, and for the liquida- 
tion of damages. Controversies between the Bund and the companies are set- 
tled through arbitration: the three arbitrators are appointed, one by the 
Federal Department of Justice and Police, one by the companies, and the 
third member, who presides over the arbitration court, by the President of the 
Federal Supreme Court. For similar purposes, a corporation, the Motor In- 
surers’ Bureau, was formed and incorporated in Great Britain by the insurance 
companies in 1946; its main function is to represent the central insurance fund 
in the liquidation of claims arising from the above defined accidents. The ex- 
tent of state intervention is, paradoxically, more extensive in 1932 Switzerland 
than in 1946 Great Britain. Thus, the amount for the costs of maintenance and 
administration is disbursed by the Bund to the companies in the form of yearly 
premiums according to the number of Swiss motor vehicles in circulation,” 
and the Bund, on the other hand, collects these premiums out of its share from 
the customs duty on gasoline, while the British government has no active or 
passive interest in the financing or the profits of the Bureau, and financial 
questions have been left to the insurers. It was proposed that the Board of 


20 Motor Vehicle Insurance Fund. Text of an Agreement, dated 31st December, 1945, 
between the Minister of War Transport and Insurers Transacting Compulsory Motor Vehicle 
Insurance Business in Great Britain, London, 1946; Motor Insurers’ Bureau (Compensation 
of Victims of Uninsured Drivers). Text of an Agreement, dated the 17th June, 1946, between 
the Minister of Transport and the Motor Insurers’ Bureau together with some notes on its 
scope and purpose, London, 1946. Subsequent citations cite this text as Agreement. 

2! Article 55. 

22 Agreement, Introduction. 

*8 For motor cars and buses for the transport of persons: Sw. fr. 1.25; for trucks and motor 
bicycles: Sw. fr. 0.80. 
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Management of the fund should levy from the insurers contributions propor- 
tionate to their premium income from motor business in the United Kingdom, 
and a charge of one per cent, estimated to yield not less than £150,000 per 
annum, was considered adequate to cover the costs of the setting up and subse- 
quent working of the Bureau.™ The accounts and yearly reports are merely 
submitted annually to the Board of Trade, whereas in Switzerland the ac- 
counts between the Bund and the companies are settled at the end of each 
three years, and the Bund receives 30 per cent of the eventual profits, after 
deducting 15 per cent for the costs of administration. Both the Swiss Acting 
Company and the British Bureau are subrogated to the rights of the injured 
party. The British Agreement does not interfere with the amounts of compensa- 
tion; the Swiss contract, however, sets a maximum limit on damages payable.” 

Exemptions from the coverage of this special insurance include in Switzer- 
land persons covered by army insurance or injured by an army vehicle (Art. 
57), and in Great Britain claims arising out of the use of vehicles owned by or in 
possession of the Crown. In addition, the Swiss law does not recognize the 
claims of guests, of persons who knew that the use of the vehicle was un- 
authorized, or of those who are in possession of a valid accident liability in- 
surance policy. Accidents arising from hit and run driving are not mentioned 
in the Swiss law; the British agreement, however, will give sympathetic con- 
sideration to the making of an ex gratia payment in such cases where there is a 
valid claim against the unknown driver. 

The stronger impact of Swiss state intervention is obvious also in the rules 
relating to the insurance of foreign cars. No premiums for temporarily circulat- 
ing foreign cars are disbursed by the Bund to the companies; it is, however, 
authorized to collect the costs of foreign accident insurance out of the current 
entrance tolls. In Great Britain, this problem is also settled exclusively between 
the insurance companies and the Bureau. As a consequence, visitors are required 
to take out accident liability insurance before entering Great Britain, either 
with a foreign insurer approved by the Bureau and the Board of Trade, or with 
a British insurance company, as, according to the Agreement, persons having 
claims in respect of the death or injury of any person caused by motor vehicles 
making a temporary stay, shall be in no worse position than persons whose 
claims arise from accidents caused by a permanent British resident. 

The provisions relating to the liquidation of claims form a substantive part of 
the British Agreement, as the condition of the Bureau’s payment is a valid 
judgment in respect of any liability which is required to be covered by insurance 
and which is not satisfied in full within seven days from the date of the judg- 
ment. Accordingly, nothing in the Agreement affects the position at law of the 


*4 Report of Cassell Committee, 56-57. 

25 For accidents to one person by a motor bicycle: Sw. fr. 30,000, compensation for the 
entire accident: 60,000; for accidents by a motor car to one person: 50,000, for the entire ac- 
cident: 100,000; for accidents by a motorbus to one person: 50,000; for the entire accident: 
200,000. 
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parties; the victim’s interests, however, receive added protection through the 
exceedingly short period in which, in case of default, his claim matures against 
the Bureau. The validity of the claim, however, does not prejudice any rights 
the insurers may have to be subrogated as against their own policy-holders. The 
Swiss procedure of liquidation follows the general rules of Swiss insurance law; 
written notification of the accident is required to either the Acting Company 
or any of the insurance companies therein represented. The Swiss contract does 
not mention cases where there is no insurance policy; the British Bureau’s 
liability in such cases, however, is conditioned upon receipt of notification be- 
fore or within 21 days after the commencement of proceedings. 

The third category in this survey represents the highest degree of state in- 
tervention; the control of the state over the coverage of insurance, the assess- 
ment of premiums, and exclusive management of the funds. This type of 
regulation exists in the Province of Saskatchewan in Canada; France represents 
in this category a transitory stage in which the administration of funds is 
effected by a board formed by the representatives of all insurance companies, 
automobile clubs, transportation companies, and commercial organizations, 
with the exclusion of governmental authorities.”® 

There is no need to consider here the setup and details of the French fonds 
de garantie, created by the lot de finances of 1951, as the topic has been ex- 
haustively discussed in this Journal.” For comparative purposes, however, at- 
tention may be drawn to the outstanding features. Similarly to the Swiss con- 
tract and the British Agreement, claims against the French fund require ad- 
judication of their validity in accordance with the rules of civil liability; the 
fund operates in favor of victims of accidents where the tortfeasor remains un- 


26 The practice of setting aside a fund for unsatisfied judgments through legislative enact- 
ment and placing such funds partly or entirely under state control, was anticipated, prior to 
the French and Saskatchewan statutes, in various Provinces of Canada, and later followed by 
North Dakota in the United States. The respective statutes are: Manitoba, Stat. 1945, c. 23, 
§12; Prince Edward Island, Laws 1945, c. 17, §5; Alberta, Stat. 1947, c. 11, §§7-14; British 
Columbia, Rev. Stat. 1947, c. 62, §16; Ontario, Stat. 1947, c. 45, §16; Nova Scotia, Stat. 1949, 
c. 37, §8; New Brunswick, Stat. 1951, c. 22, §17; Newfoundland, Stat. 1951, No. 95, §§106-112. 

The latest legislative enactments in the United States which create an “unsatisfied judg- 
ment fund” are the Law of 1949 (c. 39-17) in North Dakota and the Law of 1952 (c. 174) of 
New Jersey. The New Jersey law provides for the creation of the fund by collecting from 
persons registering uninsured motor vehicles a fee of $3.00, from persons registering insured 
vehicles, $1.00, beginning with the year 1954. The New Jersey plan shows some resemblance 
to the French fonds de garantie in that it levies on the insurers one half per cent of their net 
direct written premiums and requires four representatives of the insurance companies to be 
designated by the commissioner annually to sit on the Unsatisfied Claim and Judgment Fund 
Board together with the State Treasurer who acts as the custodian of the fund. A detailed 
monograph on the working of such funds in the United States and Canada has been prepared 
and will be published in the near future by the Legislative Research Center of the University 
of Michigan Law School. 

*7 Suzanne Tunc, “Establishment of ‘Fonds de Garantie’ to Compensate Victims of Motor 
Vehicle Accidents,” 2 American Journal of Comparative Law (1953) 232 et seg.; Esmein, 
loc. cit., 163 et seq. 
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known, is noninsured or insolvent, or when the insurance company is insolvent, 
and when the victim is not entitled to social security benefits. Contrary to the 
Swiss rule, the French law allows compensation also to victims who have taken 
out private insurance; in the event this does not provide complete compensa- 
tion, he may apply to the fund for the surplus. Exempted from coverage are 
damages incurred by the person liable, his next of kin, the partners of such 
persons when riding in the car for business purposes, and foreigners staying 
temporarily in France. The fund is financed by compulsory contributions 
payable by insurance companies (covering 10% of the fund’s expenses), by 
insured motorists (in the amount of 1.5% of their insurance premiums), and, on 
the occurrence of the accident, by noninsured or insufficiently insured motorists 
(in the amount of 10% of any part of compensation not covered by insurance). 
The fund is subrogated to the rights of the victim or those of the insurer. 

The Saskatchewan Automobile Insurance Act* is the first attempt to co- 
ordinate individual liability with the compulsory provisions of large scale social 
insurance. Accordingly, it is characterized by its overall coverage, the legally 
fixed compensation amounts, and the low premium rates. Contrary to the 
rules adopted in the countries described above, the Saskatchewan law tran- 
scends territorial and national limitations in two principal respects: it applies 
not only in Saskatchewan but also beyond the boundaries in favor of Saskat- 
chewan domiciliaries in other Provinces of Canada, in Newfoundland, and in 
the United States; on the other hand, it also applies to foreigners who are vic- 
tims of accidents occurring within the territory of Saskatchewan. The law im- 
poses liability in its strictest sense; the insurance covers every person ‘‘driving, 
or riding in or on, or operating a vehicle in Saskatchewan, independently of all 
other causes, through accidental means, excluding suicide.”” The following are 
not compensable under the Act: residents of another province or country who 
are riding in a vehicle not registered with the Highway Traffic Board, or for any 
purpose which has not been registered in accordance with the provisions of The 
Vehicles Act, 1945; persons who by reason of the loss for which benefits are 
claimed are entitled to compensation under the Workmen’s Compensation 
Act; and those who are riding on vehicles or mechanical devices used for aerial 
navigation or for nontransportation purposes.*° 

Similarly to the British and French schemes, the Saskatchewan Act leaves 
intact the parties’ rights to recover for additional damages at law. In case of 
damages awarded by a court in excess of the damages recovered under the state 
insurance, the latter sum is deducted from the total amount. 

The necessary funds are provided through compulsory insurance premiums,” 


28 The Saskatchewan Automobile Accident Insurance Act, 1947; Statutes of the Province 
of Saskatchewan 1947, chapter 15, amended 1948; Statutes of the Province of Saskatchewan 
1948, chapter 15. 

2? Part II., Section 16; amended by Law of 1948, Section 5. 

© Part II., Section 27; amended by Law of 1948, Section 6. 

3! Rates for 1947; private passenger car with a wheelbase not exceeding 111 inches: $4.50, 
exceeding 111 inches: $6.00. Present rates are graded according to the age of the car. Cars on 
the road prior to and including 1932 pay $4.50, later than 1942, $10.00. Drivers of private 
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the assessment and administration of which are vested in the Saskatchewan 
Government Insurance Office. These are paid concurrently with the applica- 
tions for drivers’ licences and car registrations, which documents are at the 
same time policies of insurance until their expiration. 

The liquidation of claims requires notice of the accident to the insurer within 
fifteen days thereafter, and available proofs as to the extent of the claim are to 
be submitted within sixty days, together with a medical certificate of the 
claimant’s own physician. Payments of benefits are to begin within sixty days 
and compensation for loss of income within thirty days. A duty to report acci- 
dents is imposed by the law upon the motorists involved, garage keepers, and 
physicians.” 

According to available data, the Saskatchewan plan seems to be working 
well® and provides an empirical refutation of the objections against compensa- 
tion for motor vehicle accidents on a social insurance basis. Finally, however, it 
remains with the public to decide on the effective regulation of this social 
problem in which they play an active, as well as a passive part. 

VERA BOLGAR* 
cars have to insure themselves when obtaining a driver’s license, the premium for this in- 
surance is $1.00. Cf., Grad, loc. cit., 321, n. 88. 

32 Grad, loc. cit., 322. 

3 The general adequacy of the compensation plan is indicated by the fact that during the 
1948-49 license year 1731 claims were made for compensation and only 103 claims under the 
additional liability insurance provisions. Since the law has become effective, 100,000 passenger 
cars were insured in 1946-47, 105,000 in 1947-48, and 110,000 in 1948-49. Convictions against 
persons operating unregistered and, consequently, uninsured vehicles, amounted to 259 in 
1948-49. The first two years of the operation of the Act yielded 6306 claims, and benefits 
have amounted to $1,277,500. Cf., Grad, loc. cit., 323-3235. 

* Research Associate, University of Michigan. 





NEW LEGISLATION 


GERMANY: PROPOSED ANTITRUST LEGISLATION AND PRICE DISCRIMINATION'— 
Discussion of the West German draft Statute against Restraint of Trade? has 


‘This note has both a practical and a theoretical purpose. The practical purpose is to 
propose an amendment of the German draft antitrust statute to cover discriminatory pricing. 
To prove the necessity as well as to prepare the contents of such amendment, the author has 
subjected the Robinson-Patman Act, Sec. 2 (a) and (b) (49 Stat. 1526, 15 U.S.C.A. §13, 
amending Sec. 2 of the original Clayton Act) to critical discussion. Beyond this practical 
concern, the note seeks to exemplify the comparative method. This method does not consist 
merely of a more or less descriptive comparison of similar legal institutions under different 
jurisdictions. Its object is to produce practical results for one or more of the jurisdictions 
compared. For this purpose, legal material from both jurisdictions has to be gathered, evalu- 
ated, and synthesized with a view to showing the true functions of the institutions concerned. 
From the abstract legal idea thus derived, concrete inferences may be drawn, (for both juris- 
dictions). See Adolf F. Schnitzer, Vergleichende Rechtslehre (1945) 27, 34 ef seg. 

* Gesetz gegen Wettbewerbsbeschriinkungen. The text of the draft, with English transla- 
tion, is reprinted in 1/2 Wirtschaft und Wettbewerb (1951) 432-459. 
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entered a final state. It is probable that the Bundestag* will pass the statute 
before September, 1953, when national elections are to occur.‘ The draft was 
initiated by the federal government as a so-called Regierungsentwurf about four 
years ago when the liberalized trade policy of the German Federal Republic 
began to take shape, and it is intended comprehensively to cover the antitrust 
field. The first part prohibits horizontal agreements in restraint of trade.° Ad- 
ditional chapters deal with vertical agreements, misuse of monopoly power, 
trade boycotts, and abusive practices of trade associations. 

In general, the statute is based upon the same public policy underlying the 
antitrust legislation of the United States. This is due to the similarity of the 
economic structure usually characterized as “free enterprise economy,” which 
exists in the United States and in the three western Allied occupation zones 
which form the German Federal Republic. Once the Statute against Restraints 
of Trade has been enacted, German antitrust law will probably be more analo- 
gous to the American than to any other trade regulation abroad. 

A first reading of the draft might lead one to regard it as an able effort to 
consolidate the Sherman Act, the Clayton Act, and the Federal Trade Commis- 
sion Act into a single unity. In fact, these three acts, and much of their judicial 
interpretation, have been worked into the draft, but with one striking excep- 
tion: no consideration is given to price discriminations.® It is therefore pertinent 
to inquire whether it would be proper to amend the draft before it is passed by 
the legislature by provisions directed against price discriminations which may 
result in restraint of trade. The further question is whether such amendment 
should adopt the form of the United States statute, the Robinson-Patman 
Act, or, because of the objections which have been made to that Act, some 
other form.” 


3 The Bundestag is the lower and dominant house of the legislature in the German Federal! 
Republic. 

‘For the time being, the draft is under discussion in committees of the Bundestag and 
Bundesrat (upper house) and in numerous industrial bodies. Though the draft has been 
frequently changed and expanded, its basic structure, combining a general prohibition of 
restrictive agreements with control over monopoly power administered by the Bundeskartellamt 
and Landeskartellbehirden (federal and state cartel authorities), has remained unchanged. 
The extensive literature on the subject is currently published by the law review “Wirtschaft 
und Wettbewerb,” Diisseldorf. 

5See “Amtliche Begriindung zu dem Entwurf eines Gesetzes gegen Wettbewerbsbesch- 
rankungen,” 1/2 Wirtschaft und Wettbewerb (1952) 460. 

6 The Amtliche Begriindung (see note 5) gives no explanation why provisions against 
price discriminations have been omitted. In this connection, it is interesting to note that the 
occupation statutes (U. S. MRG No. 56; British MRVO No. 78; French MRVO Nr. 96) 
which still constitute the existing decartelization law in West Germany, do not expressly 
mention price discrimination. 

7 This is not the only objection raised against the draft of a German Statute against 
Restraint of Trade. There have been critical discussions by Rudolf Isay, “Der deutsche 
Kartellgesetzentwurf,” id., “Die verfehlte Konzeption des deutschen Kartellgesetzentwurfs,” 
1/2 Wirtschaft und Wettbewerb (1952) 694; Giinther, 1/2 Wirtschaft und Wettbewerb (1952) 
17; ““Wirklichkeitsnahes Kartellgesetz,”’ Der Betrieb (1950) 202; Fischer, “‘Antikartellgesetzge- 
bung in der Sackgasse?,” Betriebsberater (1950) 544. 














COMMENTS 525 


In other words, the solution of these questions for the purposes of the 
prospective German legislation involves consideration of the Robinson-Patman 
Act to ascertain whether it is an essential part of overall antitrust policy, or 
whether it is, at least in its present shape, incompatible with the basic concepts 
of free competition, or perhaps no more than a concession to the democratic 
institution of the lobbies.* 


Economic background and effect of the Robinson-Patman Act. The situation 
which occasioned the enactment of the old Section 2 of the Clayton Act in 
1914, which is the legislative predecessor of the Robinson-Patman Act, is 
exemplified by two leading cases decided in 1911 by the Supreme Court of the 
United States.’° In the Standard Oil Company of New Jersey case, price cutting 
practices, balanced by “enormous and unreasonable profits” from higher prices 
in areas in which competition no longer existed, were employed to eliminate 
less powerful competitors and held to be in violation of §1 of the Sherman Act. 
In the American Tobacco Company case, essentially the same violative prac- 
tices were used to force competitors to submit themselves to American To- 
bacco’s trading and pricing policies; in this case, price discrimination was used 
not to exclude competitors as such, but by intimidating the trade to eliminate 
competition.» 





The present discussions about the draft concentrate on the question whether the general 
prohibition of restrictive agreements (so-called Verbotsgesetzgebung) should be replaced by 
admission of such agreements in principle in combination with enumerated conditions of 
misuse (so-called Missbrauchsgesizgebung). Generally speaking, the first is the American, the 
second the European approach to antitrust control. 

8 The bill was supported by a campaign of the U.S. Wholesale Grocers Association for a 
strong law correcting the weaknesses of the original Clayton Act, and curbing the power of 
the chain stores. See Oppenheim, Price and Service Discriminations under the Robinson- 
Patman Act (1949) 8. The National Food Broker Association advocated enactment of Sec. 
2 (c) of the Act. 

® To answer the first question whether an amendment is desirable, it is appropriate to show 
what economic situations made the American price discrimination legislation indispensable. 

10 Standard Oil of New Jersey v. U.S., 221 U. S. 1; U.S. v. American Tobacco Co. et al., 
221 U.S. 106; for the following discussion, see also Austin, Price Discrimination and related 
Problems under the Robinson-Patman Act (1950) 45. 

"The Standard Oil and American Tobacco cases represent the two types of “lessening 
competition” to which price discriminations may lead: The first is the type of lessening com- 
petition by elimination of competitors. Competing units are simply destroyed. The practice 
involved in the American Tobacco case represents the type of lessening competition by forcing 
trade policies upon competitors who no longer are able independently to decide prices, qualities, 
trading areas, sources of supply, etc. Competing units are not destroyed but deprived of their 
competitive character and become, as it were, dependent agencies. The distinction here drawn 
does not merely reflect a degree of ‘‘aggressiveness and brutality” (cf. Learned & Isaac, 
“The Robinson-Patman Law: Some Assumptions and Expectations,” 15 Harv. Bus. Rev. 
(1937) 139, 140). The two types mentioned above demonstrate the two aspects of price dis- 
crimination in terms of trade regulation. Where price discrimination, as in the Standard 
Oil case, results in elimination of competitors and only in this manner in elimination of com- 
petition, it shows its character as an unfair trade practice, directed in the first place against 
the individual competitor, and only in the second place—incidentally—against competition 
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To prevent such “predatory” price cutting, Section 2 of the original Clayton 
Act prohibited discriminations in price “where the effect of such discrimination 
may be to lessen substantially competition or tend to create a monopoly ... .”” 
If this had been the whole law, it would have been evident that price discrimina- 
tions are objectionable only insofar as they result in restraint of trade. But 
Congress added a proviso legalizing all discriminations made on account of 
differences in quality, quantity, or cost of selling, even if injurious to competi- 
tion.’* Consequently, the illegal aspect of price discriminations has never been 
precisely indicated. Is it the possibly injurious effect upon competition, or is it 
the possible lack of cost justification? In planning a German antidiscrimination 
law, careful consideration should be given to this question. 

The Robinson-Patman Act of 1936, by expansion of the injury-to-competi- 
tion concept, and restriction of the cost justification proviso, has made Section 
2 of the Clayton Act an even more effective weapon against price discrimina- 
tions.‘ Consequently, the criticisms that have been raised against the Robinson- 
Patman Act refer not so much to its economic justification,'® as to its economic 
consequences; two are relevant in this connection.'® 

One criticism of the policy expressed in the Robinson-Patman Act is that 
by making injury to the individual competitor a violation of law, it has aban- 
doned the “hard competition” concept and tends toward “soft competition,” 
as opposed to the traditional idea of free enterprise.” Accordingly, in formulat- 





as such. However, where price discrimination, as in the American Tobacco case, results in 
elimination of competition, leaving “alive” formerly competing individuals, it shows its 
character as a direct means in restraint of trade. The special importance of this distinction 
for the purposes of this paper is that under German law provisions against unfair trade prac- 
tices exist (UWG, see infra), but so far there are no relevant provisions against restraint of 
trade. 

12 See House Report No. 627, 63rd Congr., 2nd Sess. (1914). 

13On the further proviso legalizing price discriminations made in good faith to meet 
competition, see discussion infra, also note 52. 

4 Jt is not necessary, in this connection, to discuss the shortcomings of the original Sec. 
2 of the Clayton Act. Reference is made to Oppenheim, Unfair Trade Practices (1950) 1009; 
Rowe, 60 Yale Law J. (1951) 929, note 7, at 930; Austin. op cil. 4. 

18 For material concerning the economic justification of the Robinson-Patman Act, see 
Burns, in “The Effectiveness of the Federal Antitrust Laws: A Symposium,” 39 Am. Econ. 
Review (1949) 689, 691; Sen. Res. 224, 70th Cong., ist Sess., 69 Cong. Rec. 7857 (1928); 
Austin, op cit. 5; Oppenheim, in New York State Bar Ass’n Robinson-Patman Act Symposium 
1948, 143; Goodyear Tire & Rubber Co. v. F.T.C., 101 F. 2nd 620, CCA 6th (1939). 

16 The numerous uncertainties in interpretation of the Act, resulting from inadequate 
drafting and unclear legislative conceptions, have given vast material for both literary and 
judicial consideration. See references and cases in Oppenheim, Unfair Trade Practices (1950) 
1003 et seq. As regards the economic consequences resulting from the administration of the 
Act, only two major points of criticism can be discussed: the “soft competition” concept, and 
the problem of uniform pricing. 

1 On the pro and con of soft competition, see Copeland, ‘The Problem of Administering 
the Robinson-Patman Act,” 15 Harv. Bus. Review (1937) 156; Council of Economic Advisers, 
3rd Annual Report to the President (1948) 15; Rowe, “Price Discrimination, Competition 
and Confusion: Another Look at the Robinson-Patman Act,” 60 Yale Law J. (1951) 929, 
note 136 at 949. Under the soft competition rule, the steady improvement of effectiveness of 
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ing a German law against price discriminations, one problem will be, while 
proceeding on the basis of hard competition, to avoid the vagueness in the 
language of the original Section 2 of the Clayton Act respecting what shall be 
regarded as injury to competition. 

Another undesirable consequence of the Robinson-Patman Act has been 
found in the hardships imposed on those corporations which in planning their 
future price policies prefer to avoid the risk of violating the law.'* The uncer- 
tainty of what may be held a lawful price system is caused by the rigid approach 
to legal pricing offered by the “cost justification proviso” in Section 2 (a) of 
the Robinson-Patman Act.!® The rule of reason which already has been intro- 
duced into some parts of this section should also govern the defense of cost 
justification.?° 


production and distribution may be interrupted at a temporarily arbitrary point. The soft 
competition concept tends to create a “welfare economy,” as a parallel to the modern “welfare 
state.” The Robinson-Patman Act reaches this result by making injury to “competition with 
any (individual) person” a violation of the law. Commissioner Lowell B. Mason of the Federal 
Trade Commission, in his dissenting opinion on the modified order to cease and desist, issued 
by the Commission in the Standard Oil Company case (docket No. 4389) 1946, characterizes 
the problem of soft competition in the following words: “When you meet your competitor’s 
lower price so as to keep a customer he sought to take away from you, he feels he has been 
injured. Of course he has, but this does not mean that competition has been injured. On the 
contrary, it might have been improved. In theory, it would be nice, if one could do business 
without having people come along and meet his price. But in a free economy people are always 
trying to do this very thing. ...” McAllister, “Price Control by Law in the United States: 
A Survey,” 4 Law & Contemp. Prob. (1937) 273, makes the same point. See also, Note, 
“The Swinging Door—Or How to obey one Antitrust Law by violating another,” 59 Yale 
Law J. (1949) 158. 

% Obviously, the only certain way to escape a suit under the Robinson-Patman Act is to 
sell and resell all products of like grade and quality at a uniform price, see Rowe, tbid., at 
972. This, however, is not only impracticable, but also dangerous in view of the implied 
conspiracy doctrine under the Sherman Act, Rowe, ibid., at 973: “Recent cases . . . consider 
industry-wide price uniformity strong evidence of price-fixing conspiracy.” 

The defense of cost justification is the only defense against price discriminations of 
general importance under the Act, Austin, of. cit. 57. However, not all differences in a seller’s 
costs of manufacture, sale, or delivery may be used to justify discriminations in price, because 
cost savings may be reflected in prices charged only to the extent that they result “from 
different methods or quantities of sale or delivery,” Austin, op. cit. 59. This means that price 
differentials, where they can legally be made under the Act, reflect only to a very limited 
extent the true economic factors which call for differentiation in price. These factors are 
practically countless, and only the most important ones can be enumerated here: services 
rendered along with the products sold, credit terms, consumer reluctance to change the 
source of supply, consumer preference, acceptance and insistence for reasons of convenience 
or tradition and other examples in the field of non-price competition; but also sales promotion, 
varying requirements of advertising and services in different local areas, even conservation 
of quasi-competitive conditions with a temporarily weakened competitor. All these are reasons 
upon which economically justified price differentials could be based, but the Robinson-Patman 
Act does not recognize them. 

*° Oppenheim, in New York State Bar Ass’n Robinson-Patman Act Symposium 1946, 
142. Cf. also Rowe, op. cit., 964, 965: “A large part of distribution cost allocation involves 
joint costs that are allocable only on an arbitrary basis. In short, cost allocations are based 
on business policy, not fact. The cost defense is a slippery standard for permissible pricing.” 
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Apart from these criticisms, the question remains open what place should be 
accorded to the Robinson-Patman Act in an overall picture of antitrust legisla- 
tion, as distinguished from the law of unfair trade practices, in the United 
States.” Light is thrown on this question by the situation existing in the German 
law of competition. 


Situation under German law. The outstanding feature of the German law of 
competition is the separate historic development of its two branches, the 
Recht des Unlauteren Wettbewerbs (law of unfair trade practices) and the Recht 
der Wettbewerbsbeschrinkungen (antitrust law). The law of unfair trade prac- 
tices was codified in 1909, by the Gesetz gegen den Unlauteren Wettbewerb,” 
which contains a general prohibition of all acts of competition which are con- 
trary to good mores, §1 UWG. Special provisions are directed against false 
advertising, §§3, 4 UWG; bribery of employees, §12 UWG; disparagement, §14 
UWG;; confusing similarity of trade names, §16 UWG; and breach of confidence, 
§§17, 18 UWG. A considerable number of court decisions have interpreted 
the UWG, so that the law of unfair trade practices may be regarded as an in- 
tegrated part of German law. 

Not so the antitrust law. Unlike its counterpart in the United States, German 
antitrust law has no long tradition.* Thus, the decartellization and deconcen- 
tration statute issued by American, British, and French occupation authori- 
ties after World War II created a new situation.™ During the preparation of the 
German draft, the want of practical and theoretical experience in antitrust 
affairs may have been one of the reasons for the failure to give the question of 
price discrimination due consideration.”® Another reason might have been that 


21 The nub of this question is how far the Act is part of the law regulating unfair trade 
practices, and how far it belongs to the law of trade restraints. 

22 Of June 7, 1909, RGBI. I 499. The usual abbreviation is UWG. 

23In 1923, during a period of depression, a regulation was issued by the German govern- 
ment against the misuse of economic power; Verordnung gegen Missbrauch wirtschaftlicher 
Machtstellungen, of Nov. 2, 1923, RGBI. I 1067. A cartel court was established that handed 
down a series of useful and interesting decisions but lost its importance after 1933 when 
Hitler put an end to free economy. Under Hitler, compulsory cartelization took place: Gesetz 
iiber die Errichtung von Zwangskartellen, of July 15, 1933, RGBI. I 488. 

24See note 6. These occupation statutes have sometimes been called the German Sherman 
Act. Haussmann-Wiirdinger, ‘Die rechtliche und wirtschaftliche Bedeutung des deutschen 
Sherman Act,’ Monatsschrift fiir deutsches Recht (1947) 174. Since the statute did not 
provide for a rule of reason defense and was drafted in general terms, the results reached 
under the statute were sometimes unsatisfactory; see discussion of the Schleifmittel case, 
Der Betrieb (1951) 227; and Goltz, “Dekartellierung und Treu und Glauben,” Der Betrieb 
(1950) 545. In consequence, the need for a carefully planned German act has been felt. 

25 The Verordnung of 1923, in §10, provided for termination of contracts induced by misuse 
of purchase power. A similar provision, probably drafted according to the model found in 
§10 of the Verordnung of 1923, is contained in $17 of the new antitrust draft. But the typical 
situations of discriminatory prices, rebates, discounts, brokerages, or allowances, being 
granted by the weaker, and accepted by the stronger partner are not covered by either one of 
these provisions. 
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the well-established law of unfair trade practices was supposed to cover all 
problems of unfair pricing. The test for the sufficiency of the German law in 
respect to price discriminations is: How would the economic necessities which, 
as has been shown before, led to the Robinson-Patman Act, be met under 
German law, including the draft Statute against Trade Restraints? 

Situations like those presented in the Standard Oil of New Jersey case,”® 
in which price discrimination tactics are designed to eliminate competitors 
from the market, would be classified under German law as violations of good 
mores.” The same would be true of cases in which chainstore concentration 
threatens to eliminate less powerful wholesalers or retailers.* Insofar as price 
discriminations result in lessening competition by means of economically un- 
justified elimination of competitors, the German law of unfair trade practices 
affords sufficient protection to the individual competitor. The legislative aim 
is not to preserve competition, but to protect individual persons engaged in 
commerce from being economically ruined by unfair means.” 

However, there is a problem under German law when price discriminations, 
as in the American Tobacco case,®° are used to stifle competition without elimi- 
nation of competitors. Against this kind of trade restraint, going beyond the 


26 See note 10. 

” §§826 Biirgerliches Gesetzbuch (BGB), 1 UWG. 

% The leading German case is 134 RG (Reichsgericht) 342. In this case, the Rh.-0. Mineral- 
élwerke AG., an affiliate of the Shell Oil Company, systematically undersold by use of dis- 
criminatory pricing tactics the prices of the plaintiff who owned a filling station in the city 
of B. The defendant managed to keep the prices for gasoline sold by all other filling stations 
in the City of B. at all times 1 Pfennig below the plaintifi’s prices. The purpose was to force 
the plaintiff to join the defendant’s price policy which at that time was to raise gasoline 
prices in all Germany, or to ruin the plaintiff’s business. The Landgericht Diisseldorf granted 
an injunction (Urteil auf Unterlassung); the Oberlandesgericht Diisseldorf and the Reichsge- 
richt—Supreme Court of Germany—affirmed. See also Baumbach-Hefermehl, Wettbewerbs- 
und Warenzeichenrecht, 6. Aufl., UWG §1 A 6 B, criticizing 140 RG 431. The Reichsgericht 
in 134 RG 342, in granting an injunction against the oil company, based its decision upon a 
doctrine which had been established by Nipperdey (Wettbewerb und Existenzvernichtung 
(1930)). This doctrine distinguishes between Leistungswettbewerb (competitive acts reflecting 
better skill), and Behinderungsweltbewerb (competitive acts intended to impair another’s 
business enterprise). This distinction is the backbone of the decisions of the Reichsgericiit 
on unfair competition, holding the Leistungswettbewerb lawful, the Behinderungswettbewerb 
unlawful, 28 RG 247, 134 RG 352. Further citations, see 134 RG 351. For American law, 
cf. Restatement Torts, §§708, 709; Tuttle v. Buck 107 Minn. 145 (1909). 

*® Baumbach-Hefermehl, op. cit., Allg. III (1), (2). Insofar as Baumbach recognizes a 
public legislative aim, the stress is on social security, not on free competition, fbid., 3. This 
attitude is typical for the development of the German law of competition. 

%° See note 10. Other cases that would be hard to settle under German law, are, e.g., F.T.C. 
v. Morton Salt Co., 334 U.S. 37 (1948); Caradine Hat Co., 39 F.T.C. 86 (1944); National 
Biscuit Co., 38 F.T.C. 213 (1944). 

“Tf for instance in the case 134 RG 342 the plaintiff would have adopted defendant’s 
prices, his existence would not have been threatened so that §§826 BGB, 1 UWG, would not 
apply. Competition, however, would have been affected, even eliminated, and the gasoline 
consumers would have to pay unjustifiably high prices. §17 of the antitrust draft would not 
apply because it requires a contract between two parties the terms of which are stipulated by 
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purposes of the law of unfair trade practices, the German antitrust draft statute 
provides no adequate remedy.” This forms a gap in the German law that should 
be filled, viz. so as to include undesirable price discriminations that affect 
commerce but do not constitute the unfair trade practice of complete exclusion 
of competitors. The German draft should be amended by a provision that outlaws 
price discriminations resulting in restraint of trade, whether or not this re- 
straint is caused by an unfair trade practice which in itself may be a violation 
of the UWG. Since the legislative aim is to protect competition, the proposed 
provision would give the Cartel Authority under the Statute against Trade 
Restraints power to investigate imminent elimination of competition as well 
as of competitors.* 

Should the amendment be formulated in terms similar to the Robinson- 
Patman Act? This seems undesirable in view of what has been said above con- 
cerning the uncertainty of its economic conceptions. The wording should rather 
correspond to a clarification of the purposes of antidiscrimination legislation 
within a free enterprise economy. 


Nature of antidiscrimination legislation. A law against price discriminations 
should, in the first place, recognize the above-mentioned duplicity of means 
by which commerce can be affected through discriminatory practices. As a re- 
sult of this duplicity of means, the Robinson-Patman Act and every similar 
antidiscrimination law reaches into both the law of unfair trade practices and 
antitrust law. But it is the purpose of lessening competition intended by these 
means which makes every legislative provision against price discrimination an 





misuse of monopoly power: §§23-26 of the draft regulate discriminatory practices of cartels, 
business enterprises with monopoly power, and trade associations. The defendant in 134 RG 
342 was guilty of none of these. Even if it were a business enterprise with monopoly power, 
§25 would not apply because this provision requires business relations between the monopo- 
list and the party discriminated against. 

32 See the foregoing note. The Rabattgesetz of Nov. 25, 1933, RGBI. I 1011, which limits 
rebates to 3% of the price of the merchandise sold, applies only to a very small part of com- 
petition, since it is restricted to sales to the last consumer. The antitrust draft prohibits in 
§17 the use of monopoly power for the purpose of bargaining abusive terms in commercial 
contracts, and in §25 the use of monopoly power for affecting a business partner’s enterprise 
by exclusionary or discriminatory practices. All these provisions do not apply to price dis- 
criminations which result in elimination of competition between competitors of those persons 
who discriminatorily “favor’’ each other in terms of contracts among them. A few examples 
may show how these discriminations affect competition: (1) The person injured by the dis- 
crimination is compelled to join a combination the purpose of which is to exclude competi 
tion. (2) The discrimination does not entirely result in elimination of the competitor, but in a 
substantial decrease of his market influence so that the former balance of competitive strength 
is disturbed. The weakened competitior is now at the mercy of the stronger partner. (3 


Discrimination may be intended to achieve, practised by virtue of, or simply result in, monop- 


oly power which by its very nature affects competition. 


33 Under §1 UWG, only private competitors and trade associations are entitled to sue 


against the discriminator. 
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essential part of antitrust legislation. The essence of antitrust policy is the 
protection of free competition, which by its nature is “hard.” 

The prohibition of price discriminations, therefore, which should be enacted 
under German law may be stated in principle as follows: Discriminatory treat- 
ment of competitors in price or other terms of contract which can directly be ex- 
pressed in price,*© are prohibited, if the intended or reasonably probable result of 
such treatment is a substantial®® decrease™ of competition, by elimination of com- 
petitors or otherwise. 

On the other hand, the proviso to the Robinson-Patman Act is based on the 
proposition that certain price discriminations, although injurious to competi- 
tion, are nevertheless legal if cost justified.* It has already been mentioned that 
it is an unsettled problem whether injury to competition or lack of cost justifica- 
tion makes price discriminations objectionable under the Act. 

It may contribute to the illumination of this question to realize that competi- 
tion as such is not an ultimate goal but serves conflicting purposes, namely, on 
the one hand, to make production and distribution cheap and effective for the 
public benefit, and, on the other, to give employment to a large number of 
wholesalers, jobbers, and retailers. The latter purpose is protected by the law 
of unfair trade practices: competitors shall be secure from elimination through 
unfair methods of competition, including discriminatory underselling by 
stronger competitors. If the protection given to the individual competitor by 





* The soft competition concept in the Robinson-Patman Act corresponds to the tendency 
of the German law of unfair trade practices to protect individual competitors from being 
“ruined.” 

% The Robinson-Patman Act refers, originally, only to price discriminations. Rowe, 
op. cit., 931, note 11. Secs. 2 (c), (d), and (e) of the Act, dealing with brokerages, advertising 
allowances, and merchandising services and facilities, prohibit circumventions of the price 
discrimination provisions in 2 (a) and (b). It has already been stated, supra, that a rule of 
reason approach to what is meant by “price” would be preferable. 

% The word “substantial” is to prevent the useful tendency in a competitive economy, 
to sell to the public at cheaper prices than competitors, from being inhibited by the fear of 
violating the law. This tendency oftentimes is facilitated by rebates and discounts, even if 
they are discriminatory. Only when it is evident to the reasonable businessman that competi- 
tion as a whole will probably suffer from such discriminatory practices, is it justifiable to 
preserve competition even at the momentary expense of the public benefit, because competi- 
tion, in the long run, brings prices farther down than discriminatory practices at the per- 
manent expense of a competitive system. 

37 Whether there is a decrease of competition should be judged after thorough examination 
of all facts and circumstances involved. The rule of reason is here the only possible standard. 
Rebates granted to keep the market (not monopoly) position, discriminations made for sales 
promotional reasons in order to enter a new market, discounts allowed to a temporarily 
weakened competitor to give him a chance to recover, cannot be said to result in a decrease 
of competition. 

% The additional proviso of ‘‘meeting in good faith the equally low price of the competitor” 
should not serve as a model for a provision under German antitrust law. The subjective 
element of “good faith” does not fit into the objective picture of antitrust legislation. The 
purpose of trade regulation is to protect competition, not to punish criminals. 
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the law of unfair trade practices were complete, a competitor would have to 
quit business only if he were undersold by competitors who in doing so do not 
discriminate against him. But the first purpose of competition, to make produc- 
tion and distribution as cheap and efficient as possible, makes it necessary 
to deny an individual competitor protection wherever one of his competitive 
opponents is able to undersell by cost justified price discriminations. It is 
correct to sacrifice competition if its major goal can be reached without it: 
the benefit to the public outweighs the loss of a single competitor.*® When the 
public may obtain the same product for an economically justifiable cheaper 
price, a wholesaler or retailer who is thereby injured in his business has to 
suffer the loss.*° Competition by its very nature tends to reduce itself, and 
ordinarily it is the task of the law to prevent this by prohibition of competitive 
acts which result in restraint of trade. But if “hard competition” results in cost 
justified injury to competition itself, the law should allow it for the sake of 
the basic purpose of competition, which is the common welfare. 

There should be only one limitation on the doctrine that injury to competi- 
tion is permitted if based upon cost justified price differentials. If the elimina- 
tion of competitors or of competition by cost justified discrimination would 
result in monopolization of production or distribution, competitors and com- 
petition should be protected.*! Because once a monopoly has been established, 
the public is at the monopolist’s mercy. Prices no longer would tend to go down, 
since the monopolist would be in position to ask the prices that he desires. Cost 
justification, therefore, cannot be permitted where the number of competitors 
in a particular market could not be further diminished without raising the risk 
of monopoly domination. This limitation gains special importance, because of 
the fact that competition in a substantial number of markets is incomplete.” 
In these markets, cost justified price discriminations should be handled with 
care. 

Thus, the proviso in a German law prohibiting discriminatory pricing should 
include the following points: Provided, however, that differentials in price or 
other terms of contract which can directly be expressed in price, are allowed and re- 


39 What has been stated here is, in fact, the supremacy of antitrust policy in relation to 
the law of unfair trade practices. Trade can only be fair where there is trade. The necessity 
of creating and protecting competition is, in the long run, greater than the necessity to make 
competition fair. The possible conflicts between the antitrust law and the law of unfair trade 
should be solved by saying that, if the former allows price discriminations on the ground 
of cost justification, they are “fair” means of trade. 

49 Whether a discrimination is cost justified by savings in production, sale, or delivery, 
can only be ascertained after consideration of all facts involved. It has been pointed out, 
supra, that the mechanical approach to cost justification of the Robinson-Patman Act does 
not satisiy the underlying economic necessities. 

‘| This protection should be granted even if it would lead to higher prices than would be 
asked by the monopolist. 

‘2 Burns, Decline of Competition (1937), and Chamberlin, The Theory of Monopolistic 
Competition (1946 ed.), may generally be cited for the idea of incomplete competition. See 
also, Oppenheim, Federal Anti-Trust Laws (1948) 76. 
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garded as fair means of competition,” if necessary“ for effective production or 

distribution, or immediately" related io the improvement thereof, unless such dif- 

ferentials are intended to or may create, or are made by exercise of, monopoly power. 
WOLFGANG FIKENTSCHER* 


43 See note 39 supra. 

4 Functional differentials, for instance, may be based on necessities of effective distribution, 
Austin, op. cit. 50. Direct sales from producer to retailer or consumer, or from wholesaler to 
consumer, should not be prohibited under the law, but neither should these be encouraged 
by making it unlawful to sell to different levels of competition at different prices. 

45 Tmmediate reflection of actual cost savings in price differentials is necessary to prevent 
unreasonably high discounts and rebates. See F.T.C. v. Morton Salt Co., 334 U.S. 37 (1948). 
* Dr. Jur. (Munich), graduate fellow, University of Michigan Law School. 


DECISIONS 


FRANCE: CHOICE OF Law IN THE ConseErzL D’Erar—On the 28th of May, 1946, 
the Governments of the United States and France signed a ‘““Memorandum of 
Understanding” regarding Settlement for Lend-Lease, Reciprocal Aid, Surplus 
War Property, and Claims.! The ‘“Memorandum of Understanding” provides in 
Article VI (c): 


“As part of the general settlement, the French Government has agreed to process and pay 
all unpaid claims of French residents against the United States Government arising. . .out 
of requisitioning by the United States Government for the use in the war program of any 
property interest owned by French residents. . . .’”* 


In 1939, the Compagnie des hydrocarbures, a French corporation with its 
siége in France, issued an order in the United States for machinery needed to 
equip French oil refineries. In June 1940, part of the machinery, which had not 
yet been shipped, was blocked in the United States as a result of the war situa- 
tion. The machinery involved was in a warehouse at the disposal of the American 





‘Text in 14 Dep’t State Bull. (1946) 977, U. S. Treaties and other International Acts 
Series 1928 (Dep’t State Publication 3557, 1949). 
? This is the full text: 


“As part of the general settlement, the French Government has agreed to process and pay 
all unpaid claims of French residents against the United States Government arising out of 
the use or infringement in war production of patent rights held by them, out of the requisi- 
tioning by the United States Government for use in the war program of any property interest 
owned by French residents, and out of acts or omissions prior to July 1, 1946, in France or 
French overseas territories of members of the United States Armed Forces or civilian personnel 
attached to such Forces.” 


The pertinent part of the French text reads: 


“Dans le cadre du réglement d’ensemble, le Gouvernement francais a accepté d’instruire 
et de payer toutes les créances encore non réglées que les personnes résidant en France ou 
dans les territoires francais d’outre-mer possédent sur le Gouvernement des Etats-Unis du 
fait de la réquisition par le Gouvernement des Etats Unis, pour les besoins de la guerre, de 
droits réels appartenant A ces personnes.”’ 











534 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


agent of the Compagnie. This agent was ordered in 1942 by the American au- 
thorities to sell the machinery to an American oil refinery of his choice as a 
contribution to the war effort of the Allies. The agent made reservations but 
sold the machinery, for which the Compagnie had paid $122,000, to an American 
firm for $65,000. The machinery had begun to depreciate in value, and it was 
not as suitable for the American type of installation as it would have been for 
the French. 

After the liberation of France, the Compagnie claimed from the United States 
Government the difference, i.e., $57,000. When the “Memorandum of Under- 
standing” was signed, the American authorities referred to the provision in 
Article VI (c) and suggested that the Compagnie present its claim to the French 
Government. 

The French Minister of Finance, asked for payment, took the position that 
the price obtained presented a proper indemnity for the material and refused 
payment of the difference. From this refusal the Compagnie appealed to the 
Conseil d’Etat, the French administrative tribunal.? The Conseil decided against 
the Compagnie. Cie. des hydrocarbures, Dec. 5, 1952, |1953] Recueil Dalloz, 
Jurisprudence 373.4 

As stated in the short opinion, under Article VI (c) of the “Memorandum of 
Understanding,” France is subrogated to the United States for the processing 
and payment of outstanding claims, due to persons residing in France for re- 
quisition of property by the United States Government. The Conseil recognizes 
that it has jurisdiction over this type of claim and accepts the contention that 
the order of the American authorities given in 1942 was a requisition under the 
terms of the provision in the ““Memorandum.” It holds that the Compagnie 
would be entitled to payment of a supplementary indemnity by the French 
Government, in the place of the United States Government, if the price obtained 
was less than the indemnity due for requisitioned property under French law. 
The indemnity due under French law—it is added—is the value of the property 
at the time of the taking.® The Conseil notes that the Compagnie has not 
proved that, at the time of the sale, the machinery was worth more than the 
price obtained, and concludes that the claim for the difference is not founded. 

No reason is given in the one-sentence opinion for the application of French law 
to the question what indemnity is due. The French Foreign Office was not asked 
for its view on this question. The facts as given in the opinion and the brief of 
the Commissioner of the Government® are insufficient to draw conclusions on 
the merits of the claim for the difference under American law. 


3 On the judicial functions of the Conseil d’ Etat, see Hamson, “Le Conseil d’Etat statuant 
au contentieux,” 68 L. Q. Rev. (1952) 60. 

* The text of the decision may be found also in 59 Revue du Droit Public (1953) 180. 

5 Qn the French law of requisition, see Wise, Requisition in France and Italy (1944) 76. 

6 His brief is reproduced in 59 Revue de Droit Public (1953) 177. On interpretation of 
treaties under French law, see Delaume, American-French Private International Law (1953) 
10. 
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The Fifth Amendment to the Constitution of the United States provides that 
private property shall not be taken for public use without just compensation 
and that no person shall be deprived of property without due process of law. 
The protection thus given by the Constitution is not limited to nationals or 
residents of the United States.’ If in the instant case the material located in the 
United States was, as it is said, “requisitioned” by the United States, the owner 
has a claim against the United States for “just compensation” under American 
law. The United States Government cannot, without violating the Fifth Amend- 
ment, arrange to have the compensation paid by an agent on a basis which is 
less than “just compensation” under American law. This should have been 
clear, if it was not, to those who negotiated the agreement for France. Probably, 
if the case were reversed, the situation would be similar under the general 
principles of French public law. 

In taking as basis for its decision the principles of French law on compensation 
for requisition without a finding that the American law is not more favorable in 
this respect than the French, the Conseil d’Etat has thus disregarded the obliga- 
tions of France under the “Memorandum of Understanding.” Assuming that 
American law goes farther than French law and that the United States should 
pay the difference claimed, notwithstanding the decision of the Conseil d’ Etat, 
the French Government would be liable to compensate the United States Govern- 
ment in order to meet its obligations under the agreement. 

It has been intimated by a French commentator,® that the reference to French 
law may have been influenced by the fact that application of American law 
would have raised considerable practical difficulties for the French tribunal. In 
view of the status of American case law on “‘just compensation,’ it is quite 
likely that even an American court would find it difficult to decide such a case. 
But this does not change the obligations under the agreement, however un- 
desirable it may be to effect an arrangement whereby France has to process 
claims governed by American law.!° The Conseil d’Etat would have done well if, 
in a case like this involving international obligations, it had asked the Foreign 
Office for an interpretation of the agreement." The decision of the Conseil 





7 Russian Volunteer Fleet v. United States, 282 U. S. (1930) 481, 489. 

*See Waline, “Application, par le Conseil d’Etat, de la loi francaise des réquisitions, 4 
une vente imposée, aux Etats-Unis, par le gouvernement américain,” 59 Revue du Droit 
Public (1953) 173, 174. 

* Cf. Braucher, “Requisition at a Ceiling Price,” 64 Harv. L. Rev. (1951) 1103. 

In the ““Memorandum of Understanding,” Art. VII, the two Governments agreed to 
conclude such specific agreements as may be necessary to implement the ‘Understanding.” 
The difficulties involved in processing claims governed by American law might have suggested 
conclusion of a specific agreement on that question. 

" According to the brief of the Commissioner of the Government, supra note 6, the Mini- 
ster of Foreign Affairs had advised the Conseil d’Ftat in the Matter of Ciampoli, July 11, 
1952, involving the clause dealing with damage caused by members of the United States army 
in France, supra note 2, that French law applies. And the Commissioner argued in his brief 
that the clause on compensation for requisitioning was “absolutely symmetrical” to the other 
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d’Etat may deprive the party involved of a remedy against the French Govern- 
ment, but it does not settle the question of the obligations of France toward 
the United States under the agreement. 

KURT H. NADELMANN* 





clause, so that the interpretation given was good for both cases. In the case at bar, property 
was requisitioned in the United States, whereas the other cases involved damage done by the 
United States army in France. Neither under French, nor under American, law are the two 
cases “symmetrical,” and it is significant that the Conseil d’Ftat did not refer to the advice 
in the Matter of Ciampoli. 

* Board of Editors. 


UNITED STATES: DISMISSAL OF SUIT FOR FAILURE TO PRODUCE RECORDS; THE 
“TI. G. Chemie’? CasE.—On February 19, 1953, Chief Judge Laws of the United 
States District Court for the District of Columbia, decided a case of great 
interest to American lawyers engaged in international law practice. The case, 
entitled “Société Internationale Pour Participations Industrielles et Commerciales, 
S.A. v. McGranery et al.,’””' is already simply referred to as the “J. G. Chemie” 
case. 

Plaintiff, formerly known as “I. G. Chemie,” and now known as “Inter- 
handel,” is a holding corporation organized in 1928 under the laws of Switzerland, 
with its principal office at Basle, Switzerland. Between 1942 and 1946, all of its 
American assets were seized by the United States as enemy-owned property. 
Title to the assets was vested in the Alien Property Custodian and his successor, 
the Attorney General of the United States, acting under Section 5(b) of the 
Trading with the Enemy Act.? These assets, valued in excess of $100,000,000, 
consisted of bank accounts in six New York banks and over 90% of the capital 
stock of the General Aniline & Film Corporation, an operating company or- 
ganized under the laws of the State of Delaware and engaged principally in the 
manufacture of dyestuffs, chemicals, synthetic detergents, and photographic 
material. Accruing dividends are held by the Treasurer of the United States. 

Plaintiff filed its action on October 21, 1948, in the Court for the District of 
Columbia to recover the property under Section 9(a) of the Trading with the 
Enemy Act, alleging that it is not and was not an enemy or ally of an enemy 
under the terms of the Act. The Attorney General and Treasurer of the United 
States were also named as defendants. 

Defendants, sometimes referred to as the Government, answered that I. G. 
Chemie, its officers, agents, and stockholders, engaged and participated in a 
conspiracy or common plan with I. G. Farben, a German enemy corporation, 
Ed. Greutert & Cie. (and its successor firm, H. Sturzenegger & Cie.), a Swiss 


1111 F. Supp. 435 (D.C.D.C. 1953). 

240 Stat. 411, 50 U.S.C.A., Appendix, § 1 ef seg., as amended by the First War Powers 
Act of 1941, 55 Stat. 839, 50 U.S.C.A., Appendix, § 5(b), and Executive Orders and regula- 
tions issued thereunder. 
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banking partnership, and others unknown, with the ultimate purpose and 
objective “... to conceal, camouflage, and cloak the ownership, control, and 
domination by I. G. Farben of properties and interests in many countries of the 
world, including the United States, other than Germany.” 

The plaintiff filed a motion under Rule 34 of the Federal Rules of Civil Pro- 
cedure for the discovery and production of documents in possession of the 
government for inspection, copying, and photographing. The government also 
filed a motion for an order pursuant to Rule 34 to direct the plaintiff to produce 
for inspection, copying, and photographing documents in its possession, custody, 
and control relating to any matters within the scope of examination permitted 
by Rule 26(b), including “‘documents of subsidiaries of the plaintiff, Osmon A. G., 
and Sturzenegger & Cie.” The court overruled the plaintiff’s objection to 
defendant’s motion for discovery, and, by opinion dated June 23, 1949, the court 
decided that full discovery of the documents should be made by the plaintiff.’ 

The copying and inspection of the government documents was completed 
pursuant to court order. Plaintiff, however, made a motion to be relieved from 
the order requiring production of the Sturzenegger documents on the ground that 
such a disclosure would violate Swiss penal laws. Two weeks before plaintiff 
was to make discovery, by order dated June 15, 1950, the Swiss Federal Attorney, 
taking cognizance of the court’s order of production, and considering that sub- 
mission of the Sturzenegger documents would constitute a violation of Swiss 
law,‘ seized the files and books of H. Sturzenegger & Cie. through the exercise of 
the preventive police power. The seizure was not a physical taking but one 
of constructive possession by interdiction. H. Sturzenegger & Cie. was thereby 
prohibited from transmitting its records to third persons and from permitting 
them to be examined. On June 22, 1950, plaintiff filed a motion to be relieved 
from that portion of the order of July 5, 1949, requiring it to produce the records 
of H. Sturzenegger & Cie. for inspection. The Government renewed its motion 
for the production of the Sturzenegger documents. 

Although large quantities of the documents of I. G. Chemie were examined 
by defendants in Switzerland, the papers of H. Sturzenegger & Cie. were not 
produced. In view of this fact, the defendants on October 31, 1950, moved for a 
dismissal] of plaintiff's complaint. The plaintiff then filed a motion for a recon- 
sideration by the court of its motion of June 22, 1950, seeking relief from the 
court’s order requiring production of the records of H. Sturzenegger & Cie. Since 
at the hearing of these motions the Government contended that the plaintiff 
had not exercised good faith in attempting to comply with the court’s order, 
and, since the court considered it necessary to ascertain the law of Switzerland 
applicable to the seizure order of the Swiss Federal Attorney, the court submitted 
these questions to a Special Master. 

* Société Internationale Pour Participations Industrielles et Commerciales, S.A. v. Clark, 
9 F.R.D. 263 (D.C.D.C. 1949). 


‘Article 27 


3 of the Swiss Penal Code (economic espionage) and Article 47 of the Bank 
Law (banking secrecy). 
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The Special Master on December 4, 1951, submitted iis report, finding: (1) 
that the plaintiff had sustained its burden in establishing its good faith to 
obtain the production of the Sturzenegger documents, (2) that there was no 
evidence of collusion between the plaintiff and the Swiss Government in the 
seizure of the documents, (3) that plaintifi’s officers did the best they could 
to obtain the Swiss Government’s permission to produce the papers, and (4) that 
there was a substantial legal basis for the seizure under Swiss law. 

The plaintiff moved for adoption of the Special Master’s report, and the 
Government filed exceptions thereto. The essential matter to be considered 
by Chief Judge Laws, therefore, was the motion by the defendants for a dismissal] 
of the case under Rule 37(b) because of plaintifi’s failure to produce the papers 
and documents of H. Sturzenegger & Cie. 

In an extremely interesting and important decision, the Chief Judge decided 
that although the court would suspend the effective date of its order of dismissal] 
of the plaintiff’s complaint for a limited period (about three months) to permit 
the plaintiff to apply for a release of the documents, if full disclosure is not then 
permitted, the suit will be dismissed with prejudice. Notwithstanding the 
Swiss secrecy laws and the constructive seizure of the documents, if the plaintiff 
cannot comply with the order to produce under Rule 34, an order of dismissal 
nisi will be entered under Rule 37. 

The court agreed with the contention of the Government that, notwithstand- 
ing plaintiff’s good faith in its effort to produce the Sturzenegger papers, the 
suit must be dismissed because the plaintiff has not complied with the essential 
procedures established for the trial of cases in the courts of the United States. 
It was unquestioned that the documents referred to were material and necessary 
to the investigation and that they were in the custody and control of I. G. 
Chemie. In spite of the fact that in 1949 I. G. Chemie had completely liquidated 
its investment in the Sturzenegger firm, the court observed that “A party cannot 
self-servingly sell its way out of responsibility to make discovery.”* Concerning 
the plaintiff's duty to produce the documents, notwithstanding the Swiss 
Government’s confiscation of them, the court stated: ‘Procedural laws, provided 
as a means of attaining just decisions, are fully as important to be observed as 
substantive laws, provided, of course, the procedural laws involve substantia! 
points.” It stated that the Federal Rules of Civil Procedure “provide radical 
departures from procedures formerly governing trials of cases” and that the 
rules now “make provision for full discovery to adversary parties before trial of 
evidence available to a party litigant.’”” The court quoted from Hickman v. 
Taylor® in which the Supreme Court observed: “No longer can the time-honored 


® Société Internationale v. McGranery ef al., 111 F. Supp. 435, 441 (D.C.D.C. 1953) 
* Jd. at 443. 


7 Ibid. For an analysis of the practical operation of discovery techniques in federal district 
courts, see Note, “Discovery: Boon or Burden?” 36 Minn. L. Rev. (1952) 364. See also Speck 
“The Use of Discovery in United States District Courts,” 60 Yale L. J. (1951) 1132. 

* 329 U.S. 495, 507 (1947). See Ilsen, “Recent Cases and New Developments in Feder 
Practice and Procedure,” 16 St. John’s L. Rev. (1941) 1, 20. “Fine distinctions betweer 
probable materiality and relevancy should not be recognized.” 
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cry of ‘fishing expedition’ serve to preclude a party from inquiring into the facts 
underlying his opponent’s case.’ Under the present liberal rules of discovery, 
therefore, there was no question that inspection of the Sturzenegger papers was 
essential if the parties were to obtain knowledge of the facts and issues before 
trial. 

Since under the American law there is no privilege pursuant to which a 
bank or broker may refuse to produce relevant documents on the ground that 
communications between it and its customers are confidential, the court dealt 
with the basic question whether a party-plaintiff, being a national of a foreign 
government, should be excused from its duty of making discovery as ordered 
pursuant to the rules of court because it is prohibited by its government. In this 
connection the court noted that it did not sit in judgment on the wisdom of the 
laws of the foreign sovereign and that it fully recognized the “lawful and rightful 
exercise of prerogatives by a sovereign nation upon its own soil.’ 

The question that the court considered novel, because it had not been 
previously decided by a court of the United States, was whether the court 
should permit the trial of a case when a foreign government in the exercise of 
its power prevents its subject from complying with the established procedures 
of the court. In answering the question in the negative the court quoted the 
statement that “No man can sue in the courts of any country, whatever his 
rights may be, unless in conformity with the rules prescribed by the laws of 
that country.’ 

Although at first blush, the application of this principle may seem unjust to a 
plaintiff who, notwithstanding its good faith, may be unable to produce the 
required documents solely because of foreign banking laws, it is clear that any 
other holding would place a non-citizen plaintiff in a better position than an 
American citizen suing in the United States courts. The court, clearly realizing 
this fact, stated that “A claimant must take the law as he finds it; he cannot 
place himself in a better position than other litigants by invoking the laws and 
procedures of a foreign sovereign.” In this well-considered opinion the court 
indicated that not only must neutrals as well as citizens of the United States 
meet the requirements of these procedures, but that even if a foreign government 
itself became plaintiff it, too, would have to conform to the law of the forum 
“and make discovery upon order of the court.’"” The court fortified its reasoning 
that any other course “would lead only to frustration and nullification of estab- 
lished procedures,” by referring to the British prize cases pursuant to which a 
claim would be stricken if the claimant refused to comply with the discovery 
requirements of the forum. 


* Société Internationale v. McGranery ef al., 111 F. Supp. 435, 443 (D.C.D.C. 1953). 

© Marshall, C. J., in Dickson’s Adm’r v. Ramsay, 3 Cranch 319, 324 (U.S. 1806). 

" Société Internationale v. McGranery et al., 111 F. Supp. 435, 444 (D.C.D.C. 1953). 

12 [bid. For this proposition the court cited Rothschild v. Queen of Portugal, 3 Y. & C. 
594, 160 Eng. Rep. 838 (Exch., 1839); Republic of Haiti v. Plesch, 195 Misc. 219, 88 N.Y.S. 
2d 9 (1949). 

3 Tid. 
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In deciding that the order dismissing the plaintiff’s suit was required if the 
Sturzenegger papers were not produced, the court made clear that such a 
dismissal would not be punishment for any contempt of court or other con- 
tumacious conduct. “It is rather by way of denying the right of a plaintiff to 
proceed without obeying established court procedures.”* The court explained: 
“Tf plaintiff had failed to file a complaint seasonably within the time allowed 
by law, or had failed to state sufficient facts to show the pleader was entitled 
to relief, or had filed the complaint before a court without jurisdiction of the 
parties or the subject matter, the same result would follow.’"> The court 
referred to Article 15 of the Judiciary Act of September 24, 1789,'* which is 
the parent act of Rule 34 of the Federal Rules of Civil Procedure. It added, 
however, that “apart from dismissal by authority of specific rule of court or 
statute, a court has inherent power to dismiss a suit, stay a trial or impose 
other limitations on the right to proceed with trial when it is established a 
party plaintiff has failed to comply with order of the court issued pursuant to 
its rules,’”” 

The court summarily answered the plaintiff’s contention that an order of 
dismissal would constitute a denial of due process of law in violation of the 
Fifth Amendment of the Constitution. The court replied that the plaintiff 
had had a hearing, that it had had its day in court, that the order of production 
was entered upon motion and notice, and that it had had a full opportunity 
to comply. To the contrary, it seemed to the court that “due process would be 
denied if a foreign government were to be allowed to frustrate the procedures 
established in the courts of the United States.” 

This opinion will doubtless be of particular interest to those attorneys 
aware of the existing difficulties in procuring evidence abroad.!® The opinion 
clearly holds that the inability to produce essential documents is a matter of 
substance and warrants a dismissal of the plaintiff’s suit whether the failure to 
produce is because of wilfull refusal or because of an inability beyond the power 
of the litigant. Apparently for the first time in a court of the United States, 
Chief Judge Laws has held that when production of essential documents is 
ordered by the court, such production is not excused because of any prohibition 
or impossibility created by the laws of a foreign country. 

Two other matters of interest may be mentioned in a discussion of the 
I. G. Chemie case. The plaintiff had filed a motion to require the defendants 
“to cooperate with plaintiff in preparing applications to the Swiss Federal 

4 Société Internationale v. McGranery ef al., 111 F. Supp. 435, 445-446 (D.C.D.C. 1953). 

18 Td. at 446. 

161 Stat. 82, 28 U.S.C. 636 (1946). 

7 Société Internationale v. McGranery eé al., 111 F Supp. 435, 447 (D.C.D.C. 1953). 

8 Tbid. 

1#See Report of Committee on Comparative Civil Procedure and Practice on “Proof of 


Foreign Records and Documents in Federal Courts,” Proceedings, Section of Internationa! 
and Comparative Law, A.B.A. (1952) 123, 424. 
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Attorney for the release of documents.’”° The court denied this motion and 
stated that the duty to produce the documents rested upon the plaintiff and 
that the court would not transfer that responsibility to the defendants.” 
The second matter of interest pertains to certain stockholders of the plaintiff 
corporation who intervened as parties plaintiff. These stockholders are suing 
under the ruling of the Supreme Court in Aaufman v. Société Internationale 
Pour Participations Industrielles et Commerciales S. A.“ The court held that the 
order of dismissal would not apply to the claims of the intervenor plaintiffs 
since they never had possession, custody, or control of the pertinent documents. 
EDWARD D. RE* 


20 Société Internationale v. McGranery ef al., 111 F. Supp. 435, 448 (D.C.D.C. 1953). 

21 The court also assumed that the defendants would not obstruct the efforts of the plaintiff 
to secure production of the papers. 

22 343 U.S. 156 (1952). See comment on this case in Fink, “That Pierced Veil—Friendly 
Stockholders and Enemy Corporations,” 51 Mich. L. Rev. (1953) 651; 46 Am. J. Int’l L. 
(1952) 554; 27 St. John’s L. Rev. (1952) 139. 

* Professor of Law, St. John’s University School of Law; Chairman, Committee on Com- 
parative Civil Procedure and Practice, Section of International and Comparative Law, 
American Bar Association. 
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Martin Domke, New York, Chairman; J. Chrys Dougherty, Austin, Texas; Antonio 
R. Sarabia, Chicago, Illinois; William B. Stern, Los Angeles, California; and William 
M. Sutherland, Boston, Massachusetts: Committee of the American Foreign Law 
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Adler, Matter of Theodore R., dec’d, 130 
N.Y.L.J. 132, col. 4 (Surr. Ct. July 
23, 1953): fees for attorney represent- 
ing Consul General of Latvia in pro- 
bate proceedings. 

Am. Rail & Steel Co. v. India Supply 
Mission (Government of India), 129 
N.Y.L.J. 1410, col. 4 (Sup. Ct. April 
28, 1953): arbitration under sales con- 
tract of Government of India. 

Arbulich, Estate of Charles J., 41 A. C. 
85 (Cal. Sup. Ct. May 25, 1953): 
no reciprocity of rights of inheritance 
with Yugoslavia, as of March 21, 1947 
(date of decedent’s death), affirming 
113 A. C. A. 206, 248 P. 2d 179; Treaty 
of 1881 between U. S. and Serbia not 
applicable to U. S. citizen who died in 
U.S.A. and leaves property to Yugo- 
slav subject in Yugoslavia; Yugoslav 
foreign exchange law not merely reg- 
ulatory of foreign exchange, but af- 
fects right to receive Yugoslav property 
by testament, subject largely to un- 
controlled discretion of Minister of Fi- 
nance. 

Associated Metals & Minerals Corp. »v. 
Societa. Anonima Importazione Car- 
boni E Navigazione Savona, 111 F. 
Supp. 77 (S.D. N.Y. Dec. 11, 1952): 
arbitration under charter party for 
cargo to be carried from Japan to 
Canada. 

Augstein v. Banska and Hutni Co., Inc., 
129 N.Y.L.J. 2032, col. 5 (Sup. Ct. 
June 17, 1953): nationalization of com- 
panies in Czechoslovakia; denial of 
extraterritorial effect. 

Bata v. Bata, 281 App. Div. 959, 120 
N.Y.S. 2d 756 (1st Dept. April 14, 
1953): modification of order granting 
temporary injunction with respect to 
operations of Brazilian corporations 
in Brazil. 
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Beley v. Pennsylvania Mut. Life Ins. 
Co., 373 Pa. 231, 95 A. 2d 202 (Pa. 


Sup. Ct. Febr. 14, 1953, cert. den. 
October 12, 1953): recovery under 
double indemnity provision of life 


insurance policy of infantryman killed 
in Korea; majority decision. Notes: 
21 Geo. Wash. L. Rev. (1953) 657; 
26 So. Cal. L. Rev. (1953) 328; 26 
Temp. L. Q. (1953) 336; eh. oe 
Rev. (1953) 899, 

Brater, Estate of Julia, 305 N.Y. 691, 
112 N.E. 2d 774 (N.Y. April 16, 1953): 
amendment of: remittitur as to viola- 
tion of Federal Constitution with re- 
spect to deposit of share of Hungarian 
legatee, sec. 269 N.Y. Surrogate’s 
Court Act. 

Brown v. Hugo Stinnes Corp., 282 App. 
Div. 186, 121 N.Y.S. 2d 905 (App. 
Div. 1st Dept. May 26, 1953): action 
against bond-debtor corporation the 
shares of which were seized as prop- 
erty of German national. 

Brownell v. Raubenheimer, 112 F. Supp. 
1550 (S.D. N.Y. May 7, 1953): 
construction under Missouri law of 
will in favor of beneficiaries residing 
in Germany. 

Calmar S.S. Corp. v. Scott, one of the 
Lloyd’s underwriters and Edinburgh 
Assurance Co., Ltd., 73 S. Ct. 739 
(April 27, 1953): interpretation of war 


risk rider of maritime policy for 
vessel under orders of Australian 
government. 


Calmar S.S. Corp. v. United States, 73 
S. Ct. 733 (April 27, 1953): privately 
owned vessel operated for hire for 
United States as ‘employed as a mer- 
chant vessel” within Suits in Admi- 
ralty Act, 41 Stat. 525. 

Charles v. Judge & Dolph, Limited, 111 
F. Supp. 794 (N.D. Ill. April 28, 
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1953): application of Illinois law to 
action by French corporation for 
breach of contract concerning dis- 
tribution of vermouth. 

Cohen v. Echavarria, Cabo & Cia., Ltda., 
129 N.Y.L.J. 1902, col. 2 (Sup. Ct. 
June 5, 1953): agent in procuring 
raincoat orders from Government of 
Colombia. 

Compagnie Francaise des Petroles v. 
Pantepec Oil Company, S.A., 305 N.Y. 
588, 111 N.E. 2d 645 (N.Y. March 
6, 1953): arbitration under sales agree- 
ment between French and Venezuelan 
corporations. 

Conway v. Hamilton Overseas Contracting 
Corp., 120 N.Y.S. 2d 672 (Feb. 25, 
1953): application of Turkish law on 
liability for negligence causing death 
of employee. 

Cook, Estate of Edward T., 129 N.Y.L.J. 
2094, col. 4 (Surr. Ct. June 23, 1953): 
Cuban law as to status of child as 
forced heir of parent entitled to legi- 
time in two thirds of estate (art. 808 
of the Civil Code of Cuba). 

Coons v. Boyd, 203 F. 2d 804 (9th Cir. 
April 24, 1953): child adopted in in- 
fancy in Canada did not acquire deriv- 
ative citizenship in U.S.A. by sub- 


sequent naturalization of adoptive 
parent. 

Cordero v. United States, 111 F. Supp. 
556 (S.D. N.Y. April 15, 1953): 


status of Bulgarian legatees of inheri- 
tance vested under Trading with the 
Enemy Act, where Bulgarian testator 
who died in New York was not an 
enemy within statutory definition. 
Danziger v. Danziger, 129 N.Y.L.J. 
2159, col. 1 (Sup. Ct. June 30, 1953): 
separation from wife living in Chile; 
service of papers; Mexican divorce. 
De Sayve v. De la Valdene, 129 N.Y.L.J. 
2133 col. 5 (Sup. Ct. June 26, 1953): 
application of French law to agreement 
of 1928 made in Paris, France, for 
payment of dollars and English 
pounds; date of breach rule for con- 
version of French francs into dollars. 
Ehag Eisenbahnwerte Holding AG. ». 
National Bank of Roumania, 282 
App. Div. 697, 121 N.Y.S. 2d 783 (2d 
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Dept. June 1, 1953): bank liability 
for service of Kingdom of Roumania 
Loan of 1922; attachment proceedings, 
leave to appeal granted, 129 N.Y. 
L.J. 2157, col. 5 (2d Dept. June 30, 
1953). 

Fox v. The Giuseppe Mazzini, 110 F. 
Supp. 212 (E.D. N.Y. Feb. 13, 1953): 
charter party between Louisiana and 
Italian corporations providing for 
“arbitration to be settled in London”; 
clause to be construed according to 
British law. 

Frazier v. Foreign Bondholders Protective 
Council, 129 N.Y.L.J. 1902, col. 1 
(Sup. Ct. June 5, 1953): immunity of 
Republic of Peru with respect to script 
certificates. 

French-American Banking Corp. v. Is- 
brandtsen Co., Inc., 130 N.Y.L.J. 
4 col. 3 (Sup. Ct. July 1, 1953): Red 
Clause letter of credit on Banque de 
l’Indochine: frustration by Chinese 
governmental decrees. 

Grossmann, Matter of Henry, deceased, 
130 N.Y.L.J. 78, col. 4 (Surr. Ct. 
July 14, 1953): settling of account for 
legatees residing in Poland and Russia. 

Guaranty Trust Co. of N.Y. v. Lyons, 
Superintendent of Banks, 130 N.Y.L.J. 
250 col. 8 (Sup. Ct. July 9, 1953): 
deposit in New York bank by Japa- 
nese banking corporation as trustee 
of Japanese bond debtor (Tokyo 
Electric Light Company, Limited). 

Gysels v. B. N. S. Internat. Sales Corp., 
130 N.Y.L.J. 121, col. 8 (Sup. Ct. 
July 22, 1953): examination before 
trial of resident of Belgium in suit by 
nonresident. 

Harding v. Pennsylvania Mut. Life In- 
surance Company, 373 Pa. 270, 95 
Atl. 2d 221 (Pa. Sup. Ct., Febr. 14, 
1953, reh. den. March 24, 1953; peti- 
tion for certiorari denied Oct. 12, 1953): 
Korean conflict does not constitute 
“war” within meaning of a life in- 
surance policy excluding double in- 
demnity. Notes: 21 Geo. Wash. L. 
Rev. (1953) 657; 26 So. Cal. L. Rev. 
(1953) 328; 26 Temp. L. Q. (1953) 
336; 28 N.Y.U. L. Rev. (1953) 899. 

Harris v. Municipality of St. Thomas and 
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St. John, 111 F. Supp. 63 (D. Virgin 
Islands, March 9, 1953): municipality 
not to be sued in tort under Organic 
Act. 

Herter, Estate of Gustave, 129 N.Y.L.J. 
2144, col. 7 (Surr. Ct. June 29, 1953): 
validity of exercise of right of election 
of decedent’s German widow; attor- 
ney’s compensation for services ren- 
dered in release of assets. 

Hirschman, Estate of Emanuel, 129 N.Y. 
L.J. 2080, col. 6 (Surr. Ct. June 22, 
1953): construction under German 
law of reciprocal testament; art. 2111 
of the German Civil Code. 

Hodges v. United States, 111 F. Supp. 
268 (Ct. Cl. April 7, 1953): requisition 
of property in Philippine Islands for 
Panay guerillas during 1942 to 1945; 
statute of limitations. 

Hyman-Michaels Co. v. United States, 
112 F. Supp. 229 (Ct. Cl. June 2, 1953): 
contractual provision guaranteeing 
export license by Iraqui government; 
effect of declaration of martial law in 
Iraq in May 1948. 

Helen Y I v. Fu-De I, 130 N.Y.L.J. 43, 
col. 4 (Sup. Ct. July 8, 1953): validity 
of Chinese marriage; art. 982 of the 
Chinese National Code. 

Karban, Estate of J., 118 A.C.A. 276 
(Cal. App. May 29, 1953): reciprocity 
of inheritance right with Czechoslo- 
vakia denied; burden of proof not 
upon personal representative of de- 
cedent; charitable organization. 

Kais-Stoeppelman, Estate of Rachel A., 
129 N.Y.L.J. 2063, col. 7 (Surr. Ct. 
June 19, 1953): Dutch law on the 
issuance of letters of ancillary adminis- 
tration. 

Klepper v. Dulles, 111 F. Supp. 593 (D.C. 
Col. May 18, 1953): expatriation of 
naturalized American citizen by sub- 
sequent naturalization under Pales- 
tinian law. 

Komlos v. Compagnie Nationale Air 
France, 111 F. Supp. 393 (S.D. N.Y. 
July 14, 1952): application of Warsaw 
Convention to airplane crash in Por- 
tugal while on flight from Paris to 
New York; Portuguese law as to next 
of kin. 
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Lauritzen v. Larsen, 73 S. Ct. 921 (May 
25, 1953): remedies under Danish law 
for injuries received by Danish seaman 
on Danish ship in port of Havana, 
Cuba. 

Lipman v. Lipman, 129 N.Y.L.J. 1969, 
col. 2 (Sup. Ct. June 11, 1953): di- 
vorce judgments of Virgin Islands 
courts entitled to full faith and credit. 

Maiorino v. United States, 111 F. Supp. 
817 (S.D. N.Y. Dec. 19, 1952): Italian 
national cannot maintain suit for per- 
sonal injuries as longshoreman, since 
American citizens working on Italian 
governmental vessel in Italy could not 
maintain civil suit against such govern- 
ment under Italian law. 

Miranda, Petition of, 111 F. Supp. 481 
(E.D. N.Y. April 8, 1953): bar of 
citizenship to Colombian (neutral) 
national who had applied for exemp- 
tion under Selective Service and Train- 
ing Act of 1940. 

Mosbacher v. Basler Lebens Versicheruengs 
Gesellschaft, 111 F. Supp. 551 (S.D. 
N.Y. Dec. 5, 1951): payment by Swiss 
insurance company of cash surrender 
value of policies to German authorities 
who had confiscated properties of 
German Jews abroad; accurate char- 
acter of dollar reserves as referred to 
in 1938 compromise between parties. 

Murata v. Acheson, 111 F. Supp. 306 (D. 
Hawaii, April 4, 1953): person born 
in Hawaii of a dual citizenship, U. S. 
citizenship by birth in this country 
and Japanese nationality under Japa- 
nese law of blood; no loss of citizenship 
by induction into Japanese army dur- 
ing World War II. 

Murphy v. Bankers Commercial Corp. 
111 F. Supp. 608 (S.D. N.Y. April 14, 
1953): interpretation of Honduran 
law as to mortgage on bankrupt cor- 
poration’s ships of Honduran registry. 

Naamloze Vennootschap Sutkerfabriek 


“Wono-Aseh” v. Chase National Bank 
of the City of New York, 111 F. Supp. 
833 (S.D. N.Y. April 8, 1953): appli- 
cation of Dutch East Indian, Indo- 
nesian, and Surinam foreign exchange 
transfer of corporation 


regulations; 
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under Dutch Government-in-Exile 
decree of 1940. 

Neri v. United States, 204 F. 2d 867 (2d 
Cir. June 3, 1953): discharge of sal- 
vage claim of Italian national under 
Peace Treaty with Italy, 61 Stat. 1245. 

Newitt v. Newitt, 282 App. Div. 81, 121 
N.Y.S. 2d 311 (1st Dept. May 12, 
1953): submission in 1934 to Mexican 
divorce jurisdiction “in  writing;” 
incompetence of Civil Court of Chihua- 
hua, Mexico. 

Okimura v. Acheson, 111 F. Supp. 303 
(D. Hawaii, April 14, 1953): person 
born in 1921 at Kanai, Hawaii, be- 
came U. S. citizen and also subject of 
Japan; no loss of citizenship by induc- 
tion into Japanese Army during World 
War II. 

Ortega v. Ortega, 118 A.C.A. 690 (Cal. 
App. June 22, 1953): trial court upheld 
in rejecting marriage certificates issued 
by Mexican authorities as not authen- 
ticated (secs. 1901, 1906 and 1918, 
subdiv. 8, of Code of Civil Procedure 
of California). 

Panas v. Safyurtlu, 129 N.Y.L.J. 1623, 
col. 6 (Sup. Ct. May 14, 1953): con- 
version of Greek drachmas into dol- 
lars. 

Ramseyer, Estate of Bertha, 129 N.Y.L.]J. 
2063, col. 6 (Surr. Ct. June 19, 1953): 
distribution of shares to residents of 
Switzerland. 

Regensburger, Estate of Frieda, 129 N.Y. 
L.J. 1869, col. 8 (Surr. Ct. June 3, 
1953): acquisition by German refugee 
of domicile in Belgium; German cer- 
tificate of inheritance. 

Rosenthal v. Compagnie Generale Trans- 
atlantique, 14 Federal Rules Decisions 
33 (S.D. N.Y. March 3, 1953): re- 
covery, under French law, for injuries 
received on French vessel on high 
seas en route to New York. 

Rosden v. Brownell, D. Col. Cir., June 11, 
1953, No. 11514: art. 9 (b) (3) of 
the Trading with the Enemy Act as 
temporary legislation applicable only 
to German property seized during 
World War I with respect to American 
citizen who became through marriage 


in 1907 a citizen and resident of Ger- 
many. 

Ruona v. Fitzpatrick, 111 F. Supp. 538 
(D.C. Rhode Island, March 27, 1953): 
heirs of Finnish immigrant of 1756 
who died intestate in 1789 without 
known heirs; Finnish court’s record of 
1897. 

Rusch, Estate of Martha (Super. Ct. San 
Francisco, Calif. No. 95055, June 9, 
1953): reciprocity rights of inheritance 
in Germany in 1942 as to personal 
property between the United States 
and Germany. 

Schluechterer, Matter of S., Deceased, 
203 Misc. 578, 116 N.Y.S. 2d 635 
(Surr. Ct. Feb. 1, 1952): construc- 
tion under German law of will; 
alleged incorrect application of Ger- 
man law can be rectified only on appeal 
and not on motion of resettlement in 
accounting proceedings. 

Shunney v. Fuller Co., 111 F. Supp. 543 
(D. C. Rhode Island, March 31, 1953): 
no tolling of statute of limitations for 
employee in military service of the 
U. S. in its Embassy in Germany. 

Societe Internationale pour Participations 
Industrielles et Commerciales v. Mc- 
Granery, 111 F. Supp. 435, 14 F.D.R. 
44 (D.C. Col. Feb. 19, 1953): discovery 
by Swiss corporation-defendant of 
papers of which Swiss Government has 
taken constructive possession; viola- 
tion of Swiss economic secrecy laws. 
Note: 66 H. L. R. (1953) 1316; 2 Am. 
J. Comp. Law (1953) 536. 

South Puerto Rico Sugar Co. (of Puerto 
Rico) v. Sierra-Berdecia, 203 F. 2d 
275 (Sth Cir. April 6, 1953): decision 
of Supreme Court of Puerto Rico as 
to application of rate prescribed by 
Minimum Wage Board of Puerto 
Rico. 

Spaeth v. Union Ins. Society of Canton, 
Lid., 100 N.Y-L.J. 5, col. 6 (up. 
Ct. July 1, 1953): Personal Policy 
Floater (World-Wide) Policy of Hong 
Kong corporation countersigned by 
its agent in Ohio. 

Trans-Oceanic Fisheries, Inc. v. I.C.C. 
Dyekjaer, A.S., 129 N.Y.L.J. 1885, 
col. 1 (Sup. Ct. June 4, 1953): Amer- 
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ican bank as collecting agent for Dan- 
ish bank to which shipper has assigned 
its interest in proceeds of sale. 

United States v. The Memory, United 
States v. The Mermaid, 111 F. Supp. 
131 (D. C. Delaware March 19, 1953): 
forfeiture of vessels for violation, as 
to citizenship, of Shipping Act of 1916, 
as amended (46 U.S.C.A. sec. 19 seq.). 

United Trade Developments, Limited 2. 
Monarch Commercial Corp., 129 N.Y. 
L.J. 2063, col. 5 (Sup. Ct. June 19, 
1953: action of Hong Kong corporation 
for breach of contract providing for 
delivery of pharmaceutical drugs in 
Switzerland. 

Valle v. Stockard S.S. Corp., 129 N.Y. 
L.J. 2155, col. 4 (Sup. Ct. June 30, 
1953): timely institution of action for 
negligence under Italian law. 

Van Manen, Estate of Daniel, 129 N.Y. 
L.J. 1902, col. 7 (Surr. Ct. June 5, 
1953): validity of will of 1938 under 
Dutch law. 

Wachowtak v. Falter, 129 N.Y.L.J. 2154, 
col. 6 (Sup. Ct. June 30, 1953): “‘func- 
tioning of the Polish Government in 
Exile.” 

Walter, Matter of Otto, dec’d, 129 N.Y. 
L.J. 1876, col. 1 (Surr. Ct. June 3, 
1953): corporate charitable organiza- 
tion under the laws of Germany. 

Weissman v. Metropolitan Life Insurance 
Company, 112 F. Supp. 420 (S.D. 


Cal. May 20, 1953): death in Korea 
(on August 31, 1951) as “in time of 
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war” within the meaning of exclusion 
clause in life insurance policy. 

Werkley v. Koninklijke Luchtvaart Maat- 
schappij N.V. (Royal Dutch Airlines, 
Holland), 111 F. Supp. 299 (S.D. N.Y, 
Oct. 8, 1952): interpretation by Eng- 
lish courts of English Fatal Accidents 
Act as indicative of proper interpreta- 
tion of similar Indian Fatal Accidents 
Act, in absence of precedent of Indian 
courts to the contrary. 

Western Reserve Life Ins. Co. v. Meadows, 
256 S.W. 2d 674 (Tex. Civ. App., 
March 6, 1953): termination of World 
War II by Congressional resolution 
and Presidential proclamation on July 
25, 1947; war (Korean) can never exist 
without actual concurrence of the 
legislative department of federal gov- 
ernment; reversed Oct. 7, 1953 (Texas 
Sup. Ct). 

William G. Young & Co., Inc. v. Deyer, 
112 F. Supp. 1 (S.D. N.Y. May 15, 
1953): fees of custom broker for serv- 
ices rendered to Guatemalan cotton 
exporter. 

Won Gum v. McGranery, 111 F. Supp. 
114 (N.D. Calif. March 24, 1953): 
evidence in action for declaratory judg- 
ment of person born in China to be 
national of the United States. 

Yep Why Sun v. Dulles, 111 F. Supp. 
30 (N.D. Texas, March 28, 1953): 
dual citizenship of child born of Amer- 
ican father in China, but who came 
to the United States prior to his major- 
ity. 
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SEIDL-HOHENVELDERN, I. Internationales Konfiskations-und Enteignungsrecht. 
Beitriage zum auslandischen und internationalen Privatrecht, Max-Planck- 
Institut fiir auslaindisches und internationales Privatrecht, vol. 23. Berlin: 
Walter de Gruyter & Co.; Tiibingen: J. C. B. Mohr, 1952. Pp. xiv, 211. 
The resolution of the General Assembly of the United Nations of December 

21, 1952,! which recognized the sovereign right of nations to expropriate na- 
tional wealth, without mentioning the obligation to compensate private in- 
vestors, has been widely criticized in view of the effect it may have on the 
development of foreign investments.” This resolution has again thrown light 
on a problem which is bound to stay alive for quite a time to come: the legal 
effect of nationalization of foreign properties. 

The value of comparative law will nowhere be better illustrated than in 
this field of protection of foreign properties. The Iranian oil dispute, in its 
practical aspects of private international law, is a case in point. Property of 
the Anglo-Iranian Oil Company which had been nationalized by the Iranian 
Government,’ was bought by foreign companies from an agency of the Iranian 
Government whose ownership was lawful under Iranian law. When this cargo 
of Iranian oil was transported on ships outside of the boundaries of the na- 
tionalizing state, the British company tried to establish its ownership rights. 
In the courts of the Colony of Aden,‘ in Italy,® and in Japan® almost identical 
factual and legal issues came up for consideration. Foreign cases were sub- 
mitted as comparative source material and referred to in these recent decisions. 

An excellent guide to such source material of various countries, among them 
the United States, is the book by Dr. Seidl-Hohenveldern which was awarded 
the prize of the Legatum Visserianum for 1950 of the University of Leiden, 
Holland. The Austrian author, who lectures at the University of Vienna, shows 


‘Report No. A/2323 of the Second Committee of the General Assembly, of December 18, 
1952 p. 15, 33; Journal of the United Nations, No. 528, 23 December 1952 p. 1; Dep’t of 
State Bull. vol. 27 No. 704 p. 100 (1952); Report by Senator Wiley, a member of the United 
States Delegation, in Congressional Record of February 18, 1953, Vol. 99, No. 27, p. 1209. 

* Cf. Resolution of the Association of the Bar of the City of New York, of May 12, 1953, 
8 The Record (1953) 250. 

§ See Lissitzyn, “Iranian Oil, Foreign Investments and the Law,” 2 Foreign Atiairs Reports, 
Indian Council of World Affairs (1953) 17. 

* Anglo-Iranian Oil Co., Ltd. v. Jaffrate and others, Supreme Court of the Colony of Aden, 
January 6, 1953, (1953) 1 Weekly Law Reports 246, The Times (London), January 10, 1953, 
digested in 47 American Journal of International Law (1953) 325. See Braybrooke, “The 
Persian Oil Dispute—The Rose Mary case,” 29 New Zealand Law Journal (1953) 59, 78, 92. 

° Anglo-Iranian Oil Co., Ltd. v. Societa Unione Petrolifera Orientale da Roma, Civil 
Tribunal of Venice, Italy, March 11, 1953, 67 I] Gazzettino (Venezia, 1953) no. 61, p. 4, 
digested in 47 American Journal of International Law (1953) 509. 

* Anglo-Iranian Oil Company, Ltd. v. Idemitsu Kosan Company, District Court, Tokyo, 
Japan, May 27, 1953, N. Y. Times, May 28, 1953, p. 6, vol. 6. 
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throughout the book his familiarity with many expropriation issues he had to 
deal with in practice as a legal adviser (Ministerialoberkommissir) of the 
Austrian Federal Chancellery.’ 

An introductory chapter to the well organized material presents the legal 
principles that govern the recognition of taking of private property by a 
foreign state either without compensation (confiscation) or against just in- 
demnification (expropriation). The decisive question remains very vexing: 
how far will application be granted to such foreign measures with regard 
to assets outside of the confiscating state? Mere statement of the purely 
territorial effect of such measures, namely, that they are confined to property 
within the boundaries of the legislating state, does no more afford a final 
solution. Public policy of the domestic courts may be increasingly subject to 
expressions of changed attitude of the executive branch of the government. 
Said recently Mr. Justice Reed*: ‘The power of the sovereign may have been 
exercised to affect the authority of the courts of the forum.” More, indeed, 
will have to be said when foreign legislation seeks to implement the Foreign 
Assistance Act of 1948, as amended, whereby recipient countries are bound to 
use their nationals’ assets abroad for domestic recovery. Such ‘‘nationaliza- 
tion” of assets abroad will have to be given some recognition, as appears in 
the recent New York case concerning the English Foreign Exchange Act of 
1947.9 

Confiscations of property inside the confiscating state, generally recognized 
as legitimate ‘foreign acts of state” by courts of other countries, involve 
questions of rather novel conflicts of laws, such as the situs of shares and 
assets of companies which were dissolved by the various nationalization 
measures of Eastern European countries,’® and the transfer abroad of the 
seat of corporations." Moreover, trading with the enemy legislation and postwar 
legislative measures of many belligerent countries present new problems, of 


7 Among the publications which appeared after September 1, 1952 (date of the preface of 
the book), there may be mentioned: Re, ‘The Nationalization of Foreign-Owned Property,” 
36 Minnesota Law Review (1952) 323; Sarraute and Tager, “Yesterday and Today. The 
Effects Produced in France by Foreign Nationalizations,” 79 Journal du Droit International 
(Clunet) (1952) 496 and 1138; Drucker, ‘‘The Nationalization of United Nations Property in 
Europe,” 36 Transactions Grotius Society (1952) 75; Schwarzenberger, “The Protection of 
British Property Abroad,” in Current Legal Problems 1952 p. 295; Gutteridge, “Expropria- 
tion and Nationalization in Hungary, Bulgaria and Roumania,” 1 International and Com- 
parative Law Quarterly (1952) 14; Dach and Ujlaki, “Tax Aspects of Foreign Confiscations,” 
21 George Washington Law Review (1953) 445. 

8 Foreword to A Symposium on Conflict of Laws, 6 Vanderbilt Law Review (1953) 441. 

® Solicitor of the Affairs of His Majesty’s Treasury v. Bankers Trust Co., 304 N.Y. 282, 
107 N.E. 2d 448 (1952). 

10 See comment by Seidl-Hohenveldern on Austrian Supreme Court of May 31, 1951 (not 
reported), in this Journal, vol. 1 (1952) 122. 


Cf. generally, Bloch, “Die Sitzverlegung von Aktiengesellschaften in das Ausland nach 
internationalem Recht,” 48 Schweizerische Juristenzeitung (1952) 245. 
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which the Brussels Agreement relating to the Resolution of Conflicting Claims 
to German Enemy Assets” offers only partial solution.” 

Nonapplication of foreign confiscation to assets outside of the legislating 
state, though generally adopted as a principle guiding the courts of various 
countries, will sometimes not be maintained with regard to nationals of the 
confiscating country, as Dr. Seidl-Hohenveldern sets forth on page 71. More- 
over, as the author correctly points out (p. 75), an investigation of the con- 
stitutionality of foreign expropriation measures and their compliance with 
domestic law provisions often involves intricate questions of characterization 
of such foreign legislation." 

In Chapter 8, Dr. Seidl-Hohenveldern deals with the problem of compensa- 
tion for expropriation, referring to the interesting bilateral agreements which 
were more recently concluded by Great Britain and also by Switzerland with 
Eastern European countries; these agreements show a new trend of using 
import payments for lump-sum arrangements as means to protect the interests 
of the respective nationals. 

It is noteworthy that the book under review considers also various forms 
of quasi-confiscation, such as forced bankruptcy proceedings, imposition of 
property taxes, and foreign exchange control. Said a recent study of the U.S. 
Department of Commerce:'® “In practice, “creeping expropriation’ has been 
a more serious problem for large investors than outright nationalization. Some 
countries have harassed foreign-controlled enterprises with fines and dis- 
criminatory tax and labor requirements, or have refused to permit utilities to 
charge rates high enough to yield adequate returns. Not infrequently foreign 
enterprises have to compete with national concerns that are exempt from taxes 
or other burdens to which the foreign firms are subject. Foreign firms may also 
be subject to discriminatory application of exchange rates.” 

Carefully prepared indices (pp. 190-211) facilitate the use of the book, 
which opens mines of reliable source material and which makes available to 
anybody concerned with the comparative law aspects an intelligently organized 
documentation which as yet has been nowhere available. 

MARTIN DOMKE* 


'° Treaties and other International Acts Series, 2230 and 2569. 

'S</, Bentwich, “Restitution of Foreign Securities by the Government of Israel,” 2 In- 
ternational and Comparative Law Quarterly (1953) 478, and, as to the extraterritorial effect 
of American law, Wiesner, “A Half Century of Jurisdictional Development: From Bananas 
to Watches,” 7 Miami Law Quarterly (1953) 400. 

'* See, e.g., Rothschild v. N.V. Gebr. Pappenheim’s Tabakshandel, 194 Misc. 889, 8&8 
N.Y.S. 2d 157 (1949) and N.V. Suikerfabriek ‘““Wono-Aseh” v. Chase National Bank of the 
City of New York, 111 F. Supp. 833 (S.D.N.Y. 1953). 

'® Factors Limiting U.S. Investments Abroad, Part I, Survey of Factors in Foreign Coun- 
tries, U.S. Department of Commerce, 1953, p. 5. Cf. also letter of Department of State, of 
June 3, 1953, regarding Nationalization Programs in Foreign Countries, Congressional Record 
of June 16, 1953, p. 7364. 

* Editor-in-chief, The Arbitration Journal; Member, Committee on Foreign Law, Associa- 
tion of the Bar of the City of New York. 
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ASCARELLI, T. Studi Giuridici Sulla Moneta. Milano: Dott. A. Giuffre, 1952. 
Pp. xiii, 323. 

Brown, E. C. Effects of Taxation: Depreciation Adjustments for Price Changes. 
Boston: Division of Research, Graduate School of Business Administration, 
Harvard University 1952. Pp. xiii, 161. 

Crmmino, R. Le Violazioni Valutarie. Roma: (Publisher not indicated). 1952. 
Pp. 229, with brief bibliography. 

LANGEN, E. Kommentar Zum Devisengesetz. Heidelberg: Verlagsgesellschaft 
“Recht und Wirtschaft” m.b.H., 1952. Pp. 424. 

1. With an enormous current literature dealing with various single topics 
of monetary law, it is surprising to note that there are only very few authors 
who have published comprehensive works dealing with the whole body of laws 
relating to money, such as Nussbaum in this country, Mann in England, Matre 
in France, and Ascarelli in Italy. Ascarelli’s book here reviewed is a collection 
of essays published between 1923 and 1951, some of them taken from his La 
Moneta, Considerazioni di Diritto Privato (Padova, 1928), which have become 
classics. 

The first dissertation under the heading “Studies of a General Character’ 
is one of the best historical statements of the development of monetary 
nominalism from the times of Roman Law to the early twentieth century. The 
description of the mediaeval and seventeenth century doctrines, and their 
running battle with valorism, is particularly valuable. The conflicts between 
nominalism and valorism after World War I, although the essay was first 
published as late as 1928, is only sketchy. 

The second essay under the same heading gives a bird’s-eye-view restatement 
of the principles of Italian law concerning money and monetary obligations. It 
deals briefly with the concept of money, lawful money and legal tender, foreign 
money, monetary obligations, nominalism, exceptions under the principle of 
nominalism, conversion. While this article, reprinted from Nuovo Digesto 
Ttaliano, (1938), is an excellent introduction to this field of the law, the non- 
Italian student of comparative law regrets that the author does not give 
a more detailed account of how he arrives at certain conclusions, enabling him 
to follow up some of the interesting statements. The author asserts, for in- 
stance, that the principle of nominalism applies only to obligations for the 
payment of money. American courts, of course, apply the principle also in 
other fields (e.g., adjustment of mortgages, as in Federal Land Bank of Omaha 
v. Wilmrath; railroad rates, as in Lewis v. New York Central RR; building 
restrictions, as in Fritz v. Beem;’ etc.) It would have been interesting to 
know what Ascerelli’s authorities have been for this and a few other con- 
clusions. 

The method of conversion of obligations in foreign money into domestic 





1218 Iowa 339, 252 N.W. 507 (1934). 
249 Barb (N.Y.) 330 (1867). 
3199 Ga. 783, 35 S.E. 2d 512 (1945). 
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currency occupies an important part of this essay, just as of some later chapters. 
Ascarelli devotes the second part of the book almost entirely to these problems 
(“Decrease in the Value of Money and Compensation for Loss due to Delayed 
Payment”) and part of the third (“Obligations in Foreign Money’). As in 
so many legal systems, the Italian legislator vacillates as much as the courts 
do in deciding what rate is to be applied in converting obligations in foreign 
money: the rate as of the date when the obligation fell due, or the date of 
payment (the day of commencement of action and the day of judgment rule 
are not applied in Italy). It is interesting to note that even the views of the 
author changed between the dates of publication of the individual articles 
collected in the book under review. The Italian Civil Code (Sec. 1278 in the 
new Code of 1942), and the Commercial Code (Section 39), give the debtor 
the right to discharge the foreign money obligations—if there is no contrary 
stipulation between the parties—in national currency, and provide that the 
obligation be converted at the rate prevailing on the date of breach. When the 
lira depreciated in value, the express provisions of the Commercial Code were 
put into the Procrustes bed of legal interpretation and breach day was “‘inter- 
preted” really to mean day of payment. The Law relating to Bills of Exchange 
(Section 47) and the Law on Checks (Article 29) give the creditor the right to 
choose at his option between the rate prevailing on the day of maturity and 
on the day of payment in converting the foreign money debt. On the other 
hand, Section 1224 of the Civil Code (of 1942) gives the creditor of a monetary 
obligation the right to claim damages in addition to interest if he suffered a loss 
due to the delay in performance. There has been some doubt whether this 
Section can be applied to compensate a creditor for the loss he suffers due to 
tardy payment of a debt in foreign money which has lost its value. Ascarelli 
argues that it is more equitable to compensate the creditor for the loss he 
actually suffers than to give him a blank option to choose between the breach 
day rate and the rate prevailing at the time of payment. 

The book contains four brief articles under the heading, The Effect of 
Monetary Legislation: “Foreign Exchange Control;” ‘“‘Currency Restrictions 
and the General Principles of Obligations;” ‘Private Compensations;” “Do- 
mestic Financial Transactions with Payment Abroad.” There are also three 
articles on gold clauses of which the last (‘Validity of the Gold Clause and the 
Post-war Devaluation’’) is the most significant since it analyzes the decision 
of the Cassazione of July 29, 1950, recognizing the validity of gold clauses 
after October 1, 1947. 

The volume contains also the reprint of three short articles under the head- 
ing “Sociological Considerations.” 

The articles in this volume have been republished without essential revision. 
This makes the book perhaps even more interesting, since it shows up the 
changes in the author’s views, but it occasionally makes reading quite difficult; 
for instance, when reference is made to the Civil Code, the reader has to look 
up the date of the original publication of the individual essay to find out 
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whether the old or the 1942 Code is meant. The effort, however, is well worth 
taking. 

2. The tax law of every modern country accepts, in general, the principle of 
monetary nominalism, and the periodic attempts to break through this principle 
usually end with frustration. When a nominal money profit is made in times of 
inflation, the taxpayer is barred from proving that, considering the decrease in 
the purchasing power of money, he really suffered a loss.‘ There are, neverthe- 
less, certain phenomena, such as concessions in fixing the value of inventories, 
that look like exceptions. This problem was dealt with in a volume reporting 
on the study conducted through the Harvard Graduate School of Business 
Administration, ‘‘Effects of Taxation on Inventory Accounting and Policies” 
by J. Keith Butters. The book under review is the sixth in the same series and 
deals with a related problem: when depreciation is calculated, shall the business 
unit base its calculation on cost or on replacement value. In times of inflation, 
or rising prices, the latter method would diminish book profits because a larger 
amount would be written off annually and charged against profit. While the 
first problem—inventory valuation—has long been the subject of controversy, 
the latter, depreciation, has become a topic of lively discussions in the United 
States relatively recently. Not so in some European Countries, where the 
pernicious inflation brought this issue forcibly to the foreground. (The author 
gives a brief bibliography of the most important publications in point.) In 
this country, the problem was discussed in a period of falling prices, during 
the 1930’s (e.g., Oscar L. Altman, Saving, Investment, and National Income, 
Monograph No. 37, Temporary National Economic Committee, pp. 67-71), 
but did not come into the focus of general interest until 1947 when the U. S. 
Steel Corporation increased the historic-cost depreciation by 30% to give 
effect to the increased cost of replacement. In the course of the controversy 
that followed, the Committee on Accounting Procedure of the American 
Institute of Accountants studied the problem. In the report that summed up 
the study, the Committee found that it would not be sound accounting practice 
in calculating depreciation to change over from the ‘‘original cost’ basis to 
the “replacement value” basis. To indicate the magnitude of the problem, 
the yearly difference between depreciation of the corporations in the United 
States, as calculated by the two different methods, according to the author’s 
estimate, amounted to two-and-a-half billion dollars in 1951. 

De lege lata, the tax laws do not define depreciation; they require the allow- 
ance for exhaustion, wear and tear, and obsolescence to be ‘“‘reasonable,”’ 
ie., to be calculated in accordance with accepted accounting principles. De 
lege ferenda, after extensive field study of the depreciation practices of business 
enterprises, and after a clear and painstaking analysis of the proposals of 
theoreticians, businessmen, and companies, the author comes to the conclusion 


4E. g., Bates v. United States, 108 F. 2d 407, (C.C.A. 7th, 1939), where the unsuccessful 
argument was based on the fact that there was no profit if the diminished gold content of 
the dollar were considered. 
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that depreciation based on original cost is more desirable than depreciation 
based on replacement value. 

3. Cimmino’s Violazioni Valutarie is a systematic review of the restrictions 
in the Italian currency regulations, written more for the general public than 
for the student and aims at easy reading rather than completeness or theoretical 
analysis. The author is a practicing attorney. The first part of the book deals 
with foreign funds and securities, including Italian securities issued abroad. 
The second part describes the monopoly granted to the Ufficio Italiano dei 
Cambi (Italian Foreign Exchange Office) for all foreign exchange transactions, 
and describes the methods by which it operates through the Banca d’Jtalia 
(the central bank of Italy) and the “agent banks.” The object of the third 
part of the book is foreign commerce and the foreign exchange violations con- 
nected therewith. The last part deals with the ‘foreign exchange police”’ 
(polizia valutaria), its procedure, and criminal prosecution for the enforcement 
of the foreign exchange regulation. 

4. Langen’s Kommentar is the second, completely revised, edition of his 
former book of the same title and gives the German currency restrictions as 
of the beginning of 1952. The basis is Law No. 53 of the Military Government, 
as revised, supplemented by the High Commission’s Laws No. 14 and 33, together 
with innumerable directives, circulars, orders, general licenses, and court 
decisions. The author quotes the text of individual articles of the Law and 
follows them up by commentaries. 

The original objective of Law 53 of the Military Government was, in the 
early stages of the occupation, to freeze, at least temporarily, all German 
property abroad and to bring all operations involving foreign exchange under 
control. As the consolidation of the national economy progressed, the objective 
shifted, and it was sought to establish a system whereby all foreign assets are 
marshalled intelligently to meet the needs of international trade. The original 
approach is manifested in the text of the Law; the changed objective may be 
detected in the exception. The importance and weight of the exceptions equal 
the general rule; that these exceptions are very numerous indeed may be 
illustrated dramatically (if somewhat superficially) by the fact that while 
Section 1 of Law 53, defining the forbidden transactions, is reprinted on one 
page in Langen’s book, the alphabetic list of titles of individual exceptions 
takes six and a half pages printed in small type. That such a legal system is too 
complicated and too cumbersome to operate is quite evident. 

The brief bibliography at the end of the book was evidently not intended 
to be complete. The book has an appendix listing, as of January 1, 1952, 
the restrictions of thirteen countries concerning the importation and exporta- 
tion of money. The only two countries without any restrictions: Switzerland 
and the United States of America. 

JOSEPH DACH* 








* Director, Finance Division Italian Technical Delegation; Lecturer in Monetary Law, 
George Washington University; Member of the D. C. Bar. 
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MARIDAKIS, G. S. "Iéuotixov AreOvés Aixatov cada ioxver eis rnv ‘EAXaba (Private 
International Law as Applied in Greece). Athens: D. Tzakas-S. Dela- 
grammatikas. Volume I, 1950. Pp. 433. 

In this first volume of a treatise on Private International Law, the author 
deals with the general principles of the subject. A second volume will cover 
Civil International Law, namely the conflict of the civil law rules between two 
or more systems of law. 

In the first part, the author studies the object and place of private inter- 
national law in the “law” generally and its comparison with international law, 
universal law, and comparative law; the author further investigates the sources 
of private international law rules and makes a detailed historic survey of its 
evolution from the time of ancient Greece, Egypt, Rome, and Byzantium to 
our days. 

The second part of this first volume is an analysis of the method to deter- 
mine the applicable law and includes an explanation of the syllogism for such 
determination and of the problem of characterization. In Professor Maridakis’ 
view, the interpreter should construe the rule of private international law, 
as this would have been formulated if, without the interference of scientific 
terms, it were looking directly to facts which it intended to include in its 
regulatory power, consisting in the determination of the state whose substantive 
law is applicable in order to find the legal results of such facts. 

Professor Maridakis examines further the connecting factors (and analyzes 
the notion of nationality and domicile as the main connecting factors), “‘renvoi,”’ 
the law applicable to preliminary questions, and the manner of determining 
the applicable law among more than one law effective in different areas of 
the same state. 

Procedural questions in the application of private international law rules 
and foreign law and the questions of public policy (ordre public) and fraud 
on the law (doctrine of evasion) are examined in the second chapter, while the 
next two chapters deal with private international law problems relating to 
capacity, generally, to have, acquire, and exercise rights and capacity for 
legal transactions and wrongs, the status of aliens, and the legal personality of 
association of natural persons. 

The last chapter, following the usual classification of a civil law treatise, 
deals with private international law problems relating to legal transactions 
generally, (i.e., the exertion of the will with the intention of producing legal 
consequences to which the law gives the effect intended and the external 
manifestation of such will), the characterization of an action or omission as a 
tort, and the statute of limitations. 

C. E. LAMBADARIOS* 


* Professor of Law, Member of the Athens Bar. 
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Report of the Committee on the Law and Practice relating to Charitable Trusts. 
Presented by the Prime Minister to Parliament, December, 1952. Cmd. 
8710. London: Her Majesty’s Stationery Office, (1952). Pp. iv, 252. 

This document, commonly referred to as the Nathan report, contains one of 
the most penetrating discussions of the place of charitable trusts in the modern 
welfare state, and of the reforms needed to secure their maximum social ef- 
ficiency, which has appeared in our times. The committee of the British par- 
liament which prepared it was appointed by the Prime Minister in January, 
1950, “to consider and report on the changes in the law and practice (except as 
regards taxation) relating to charitable trusts in England and Wales which 
would be necessary to enable the maximum benefit to the community to be 
derived from them.” 

The report justifies the statement of the committee that the members have 
“concentrated our attention on the fundamental principles that should govern 
the law of charitable trusts and have resolutely . . . avoided becoming entangled 
in the multitude of comparatively minor issues. . . .”” The introduction points 
out that the report is neither a dissertation on charitable trust law nor a 
comprehensive factual survey of the trusts of England. Nevertheless, it comes 
to grips with the most basic problems of charitable trusts, and deals with them 
in such a way as to afford illumination for students of the law of charities in 
countries outside the British Commonwealth. 

The report consists of three parts which are subdivided into seventeen 
chapters, followed by a summary of main conclusions and recommendations. 
Part I begins with a chapter on “‘The Value of Charity in the Modern Social 
Structure.” In these modern days when welfare states such as England have 
undertaken practically every function ever carried on by charitable trusts, one 
may well wonder whether any place in the social structure is left for the chari- 
table trust established by private funds. The Nathan report faces this question 
squarely in this opening chapter and presents an answer in no uncertain terms. 
“While a society is alive and growing,” says the committee, “it will not make 
rigid choices between state action and voluntary action, but both alike will 
expand as the common expression of its vitality.” 

Part II of the report, consisting of ten chapters, deals with specific recom- 
mendations for the improvement of the law and practice relating to charitable 
trusts. The committee recognizes that most important among these recom- 
mendations is the extension of the cy pres doctrine. Alteration of the trust and 
the substitution of a new scheme for carrying out its purposes should be per- 
missible even though the mode specified by the settlor has not become im- 
possible. 

Registration of charitable trusts and annual accountings are recommended, 
with a central administrative body having powers of inquiry. A chapter on 
“Exceptions from the Jurisdiction” recommends extensive exceptions from 
governmental supervision. In general, these exceptions include established 
universities, cathedrals, collegiate churches, and buildings registered as places 
of worship and used as such. 
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The last chapter in Part II is entitled “Imperfect Trust Instruments.” 
This involves the problem of a trust in which charitable purposes are included 
in the objectives, but the statement of objectives extends beyond the legal 
definition of a charity. The report refers to some recent decisions which have 
applied strictly the recognized doctrine that, if the trust purpose is broader than 
the legal definition of a charity, the trust fails. As a result of these decisions, it is 
thought that a number of trusts which had been believed to be valid charitable 
trusts, and were administered as such, may be held void. The solution proposed 
by the committee strikes one as very conservative in comparison with the other 
proposals which have been mentioned. It is recommended that, with certain 
restrictions, legislation validate existing trusts of the sort described, but that, 
as to trusts created in the future, there be no change in the law. The committee 
explains this last conclusion by saying that ‘“‘every person is presumed to know 
the law.” To the reviewer it would seem that, while the recent decisions re- 
ferred to in the report were unduly strict, the real source of difficulty is found in 
the old decision in Morice v. The Bishop of Durham (10 ‘Ves. 522), decided in 
1805, a case which is not cited by the committee. If legislation were to extend 
the cy pres principle to these “‘imperfect trusts” so that the court could alter the 
purposes and limit them to charitable objectives, it is this reviewer’s belief that 
a much more satisfactory solution of the problem might be achieved. 

Part III of the report deals with the policies which should be applied when 
the changes recommended in Part II are adopted. It is here pointed out that 
there are now about 110,000 trusts known to the Charity Commissioners and 
Ministry of Education, and that, of these, one fourth are one hundred years 
old or more, and from one third to two thirds have an annual value of 25 £. or 
less. Within certain limitations, merging of some of the small trusts is recom- 
mended, and, in rare instances, the transfer of trusts from one part of the 
country to another. Trust purposes may, under certain conditions, be modified, 
retaining the original beneficial area wherever possible, but extending it as 
circumstances dictate. A chapter recommending what are denominated “‘com- 
mon good trusts” appears, on examination, to deal with the type of charitable 
organization called the “community trust” in the United States, which oper- 
ates so successfully in some of our large cities. 

In conclusion, it may be observed that the Nathan report appears at a time 
when legal rules concerning charitable trusts are being subjected to close 
scrutiny in the United States. Organizations, such as the Commissioners on 
Uniform State Laws, who are now engaged in the preparation of remedial 
legislation in this area, will doubtless find the report helpful in the accomplish- 
ment of their tasks. While, due to the wide divergence in local conditions, few 
of its recommendations could be followed without extensive modification, its 
treatment of basic problems is worth careful study by anyone interested in 
reforming the law of charitable trusts. 

LEWIS M. SIMES* 


* Floyd Russell Mechem University Professor of Law, University of Michigan. 
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Wa.ine, M. Traité Elémentaire de Droit Administratif. Paris: Recueil Sirey, 

1952. Pp. iv, 641. 

The true nature and function of French administrative law has been mis- 
conceived by many Anglo-American lawyers, largely due to Dicey’s unfortunate 
observation,! and even by certain Continental scholars who deny the existence 
of a case law, analogous to the Common Law.” Nevertheless, the droit ad- 
ministralif of France is a product of the creative force of precedent;? as such, 
it belies the preconceived notion of the Civil Law as a rigid code system, as 
frequently regarded by both Continental‘ and Anglo-American lawyers. 
In its development, French droit administratif has maintained the freshness 
and vitality of a case law system, and, in its capacity for flexible adjustment 
to new, unprecedented situations, resembles the Common Law more than is 
generally assumed or admitted. 

Its origin and growth being largely empirical, droit administratif differs 
notably from French “civil” or private law, characterized by the highly 
developed relationships between individuals which gave impetus to its earlier 
codification in the Code Napoleon. “Droit administratif has not been put 
into a strait-jacket of codification as has private law,” observes Professor 
Waline in his Traité Elémentaire de Droit Administratif, and “this circum- 
stance has had the most fortunate effects permitting a constant adaptation of 
law to new necessities of life” (p. 20). His explanation for this delayed develop- 
ment of administrative law is to be found in the very limited function of the 
state at the outset of the Nineteenth Century, reflected also in the individual’s 
infrequent contacts with public authorities. However, the situation rapidly 
changed with the increase of the functions of the state which inspired the 
growth of administrative law to assure good public administration, as well as 
to guarantee protection of the rights of the individual (p. 113); ultimately, it 
led to the establishment of judicial control through special administrative 
courts in which the individual may raise his claims against the state. This is a 
development that has never ceased to puzzle and disturb those in Common Law 
countries, who question the feasibility and efficiency of having administration 
controlled by what seems to be another administrative agency. Realistically 
describing the function of the administrative courts as truly judicial, performed 
in complete independence, and comparable to that of the ordinary courts, 
Professor Waline disposes of the common objection by which French droit 
administratif is represented as the state’s protective shield against the individual. 


1 Dicey, The Law of Constitution (9th ed. 1939) 202-3; Berthélemy, “The Conseil d’Etat 
in France,” 12 Journal of Comparative Legislation and International Law (1930) 27-8. 

2 See in general, Allen, Law in the Making (4th ed. 1946) 171; Gierke, Deutsches Privatrecht 
(1936) 176; Friedmann, Legal Theory (2d ed. 1949) 319, 334. 

3 Allen, op. cit. 169-70; Friedman, op. cit. 333-4; Hamson, “Le Conseil d@’Ftat Statuant au 
Contentieux,”’ 68 The Law Quarterly Review (1952) 64. 

‘For criticism of this attitude, consult Friedmann, op. cit. 335; Heck, “Interessenjuri- 
sprudenz,” 97 Recht und Staat in Geschichte und Gegenwart (1933) especially 15-21; see 
also his Begriffsbildung und Interessenjurisprudenz (1932) 91-127. 
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The author recognizes the difficulties of legal dualism arising from the conflicts 
of competence between contentieux judiciaire and contentieux administratif 
and offers plausible arguments for the establishment of the special Tribunal 
des Conflits. The criteria determining the line of demarcation have been crystal- 
lized by three leading cases: the celebrated decisions in the Blanco and Feutry 
cases rendered by the Tribunal des Conflits (1873 and 1908) and the Terrier 
case decided by the Conseil d’Etat (1903). All three cases are virtual pillars 
of the French droit administratif, firmly establishing the fundamental principle 
of the control of the public service by law (pp. 59-63). 

From the excellent and clear presentation of the structure and working 
of the system of French droit administratif, accompanied by valuable explana- 
tory notes, Professor Waline’s exposition of the Conseil d’Etat, the real heart 
of the system, commands the greatest interest. The Conseil d’Etat, whose 
remarkable stability contrasts sharply with the government’s instability, 
originally exercised administrative and judicial as well as legislative functions, 
the latter, however, tending to diminish and disappear in view of the increasing 
power of the parliamentary regime. But even so, the Conseil d’Etat has a truly 
astonishing position in France’s political structure, as is demonstrated by the 
Ordonnance and Décret of July 31, 1945, which reconstituted very extensive 
consultative functions of the Conseil reaching into nearly all functions of the 
government. The advisory opinion of the Conseil on pending legislation, when 
requested by the National Assembly;* its obligatory consultation by public 
authorities before making final decisions or by responsible ministers at their 
discretion; and particularly the power of the Conseil to call to the attention of 
public authorities desirable legislative or administrative reforms which appear 
to be in the general interest,’ show the unique—and in practice by no means 
merely administrative—functions of the Conseil (pp. 75-77). 

At the same time, the Conseil being the supreme guardian of the individual’s 
rights against the state, its judicial power can be invoked with a minimum of 
formality should a private interest or right be violated by an illegal act of the 
administration. The remedies afforded may be either annulment of the ad- 
ministrative act, on the ground of legal incompetence, substantial procedural 
violation, violation of rules of law or misapplication of power (défournement de 
pouvoir), known as recours pour exces de pouvoir; or substantial relief because of 
violation of the individual’s right, including damages against the state (recours 
en pleine jurisdiction). 

The present review necessarily touches only some selected aspects of Pro- 
fessor Waline’s sixth edition of his Traité Elémentaire de Droit Administratif, a 
standard work which hardly needs further recommendation. It is not only an 
excellent textbook for the use of students and practitioners but also an ad- 
mirable, lucid presentation of the complexities and operation of French droit 


5 Conseil d’Etat, 1 Etudes et Documents (1947) 107-136. 
6 Art. 21 of the Ordonnance. 
7 Art. 24 ibid. 
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administratif, well illustrated by frequent references to recent practices of the 
Conseil d’ Etat. 


GERHARD BEBR* 


* Visiting Lecturer in Law, Yale Law School. 


BAPPERT, W.—Mavnz, T. Verlagsrecht. Munich and Berlin: C. H. Beck’sche 

Verlagsbuchhandlung, 1952. Pp. 538. 

A new commentary on the German law of June 19, 1901, concerning pub- 
lishing contracts, has just appeared which brings to mind a controversial 
subject in our copyright law: the divisibility of copyright. 

The U. S. copyright law (Title 17, U.S.C.) provides in section 1(a) that the 
person entitled to copyright shall have the exclusive right “to print, reprint, 
publish, copy, and vend the copyrighted work.” There is no provision regulating 
the relationship between the person entitled to copyright—usually the author— 
and the publisher of this work. The question whether there is a transfer of 
copyright or a licensing agreement in such a relationship often gives rise to 
doubt, and the problem of ‘‘divisibility” of copyright has plagued us through 
the years. Not so under the German law. The law of 1901 concerning publishing 
contracts clearly states the rights which the author transfers to the publishers 
and the rights which he retains. 

There are, of course, numerous works treating the German law on publishing 
contracts, and since the last war two writers, well-known in this country for 
their activity in the international copyright field, have treated the question in 
their treatises on copyright: Kurt Runge (attorney in Cologne) and Eugen 
Ullmer (professor of law at the University of Heidelberg). But both writers 
necessarily devote most of the space to German and international copyright 
law. The present work, in accordance with its more limited scope, examines the 
question of publishing contracts in all its facets. Fortunately, the authors con- 
sidered it important to discuss the respective provisions of the Austrian and 
Swiss laws, and they give a well-rounded presentation of the laws and theories 
of the German-speaking countries. 

Messrs. Bappert and Maunz adhere to the concept that a publishing contract 
represents the assignment of a specific part of the “bundle of rights” which, 
together, constitute a copyright. They discard the theory—pronounced by 
such respectable German authorities as de Boor, Willy Hoffmann, and Voigt- 
lander-Elster—that transfer of the publishing rights amounts to an usufruct on 
the copyright. Despite the fact that Congress has never expressly recognized 
divisibility of copyright in this country, we would agree with Messrs. Bappert 
and Maunz that the publishing right is a slice carved out of the copyright and 
carries with it all the rights and obligations inherent in the respective part. 

The present work has the merit of giving much consideration to the prac- 
tical application of the law on publishing contracts, including trade practices 
of publishers and relations between publishers and authors’ trade associations. 
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We note that the authors include a discussion of publishing contracts involving 
musical and dramatic works, works of art, and motion pictures; the chapters 
dealing with these contracts are all too brief. 

The appendix to the book contains the texts of the copyright laws 
of Germany, Austria, and Switzerland, and provisions of other laws which 
regulate publishing contracts in Austria and Switzerland. Reproduced are also 
rules for arbitration proceedings between authors and publishers, a number of 
sample forms and contracts (including one under the United States law), and 
lists of the various authors’ and publishers’ organizations. 

In an eventual revision of the United States copyright law, the question of 
divisibility of copyright is certain to reappear. The present work is 
recommended to all interested in the modernization of our copyright law as a 
valuable tool for a comparative study of the treatment of this problem in the 
German-speaking countries. 

In this connection it may be of interest that several provisions of the German 
law of 1901 will have to be revised to conform with the new copyright law 
presently being worked out by the Ministry of Justice of the Federal German 
Republic. But in contrast to the French draft copyright law recently submitted 
by the Escarra Commission, the regulation of publishing contracts will not be 
incorporated in the copyright law. 

WILLIAM STRAUSS* 


* Member of the Virginia Bar. 


EHRENZWEIG, A. Deutsches (Osterreichisches) Versicherungsvertragsrecht. Wien: 

Springer, 1952. Pp. xvi, 490. 

Professor Ehrenzweig’s new treatise on the German and Austrian law of 
insurance contracts will be acclaimed not only by the legal profession of these 
two countries, but should be welcomed by all students of insurance law who are 
not wholly disinterested in foreign experience and scholarship. While, of course, 
the insurance bar in those countries whose legislation has been in- 
fluenced directly by the German law of insurance contracts,! as for instance 
France,’ Italy,’ and Switzerland,‘ will have a more impelling professional reason 
to familiarize itself with the latest exposition by one of the leading syste- 
matizers in the field, insurance law practitioners and scholars of other legal 
systems should likewise read the book with interest and profit. Certainly the 


! Insurance contract law of May 30, 1908, asamended in 1911, 1924, 1939, 1940, 1942, 1943, 
and 1944. The act was made applicable to Austria under the Hitler regime and was kept in 
force after the restoration. 

* Insurance contract law of July 13, 1930. About its being patterned after the Swiss and 
German models, see Picard and Besson, Les Assurances Terrestres en Droit Frangais (1950 
59. 

3Ttalian Civil Code (1942) §§ 1882-1931. 

‘ Insurance contract law of April 2, 1908. About the mutual influences between the prepara- 


tory studies for the German and Swiss acts which were passed almost simultaneously. see 


Ehrenzweig, Deutsches (Qsterreichisches) Versicherungsvertragsrecht (1952) 11. 
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well-deserved international reputation of the author ought to act as an ap- 
propriate stimulus. 

Professor Ehrenzweig’s treatise does not cover the whole law of insurance, 
but is confined to the law of insurance contracts. The author thus excludes from 
his discussion not only the vast field of social insurance (as contrasted with 
‘“Gndividual” or ‘“‘contractual” insurance), but also the administrative, tax, 
and penal law relating to contractual insurance. He devotes, however, properly 
careful attention to the legal effects of the so-called “‘general terms and con- 
ditions of coverage” with reference to which the policies in the various in- 
surance branches are written, although these general terms and conditions are 
subject to extensive state supervision and require administrative approval 
prior to their being put into practice by the carrier. 

The whole work is composed of two parts. The first deals with the general 
aspects of the law of insurance contracts as applicable to all types of insurance 
and treats such matters as sources, parties, formation of the contract, general 
scope of coverage, duties of the parties, enforcement, and transfer of rights. 
The second part is devoted to the special rules governing the two great in- 
surance categories recognized by the German statute, viz. insurance against 
damage and insurance of persons. Insurance against damage, of course, includes 
a variety of risks. The German statute contains special regulations for in- 
surance against damage resulting from fire, hail, animals, transportation and 
liability. The statutory provisions relating to insurance of persons, on the other 
hand, are composed of two divisions, one dealing with life insurance, the other 
with accident insurance. 

The existence of a statute regulating the law of insurance contracts in a 
rather detailed manner, of course, forces the author to build his system of in- 
surance law according to the plan and with the aid of the conceptual blocks 
furnished by the statutory language. However, within these intrinsic limita- 
tions the author reveals both superb practical judgment and originality in 
approach. Unfortunately, it is impossible to list in the compass of a book review 
all the special features of Professor Ehrenzweig’s treatment. Perhaps the most 
noteworthy contribution is the author’s renewed examination of the practical 
utility and content of the idea of a special, legally recognized, “‘insurable interest” 
as an essential element of a valid insurance contract. This requirement origi- 
nated in two celebrated English statutes directed against wagers and other 
mischievous practices in connection with marine and life insurance’ and was 
later generalized by English and American case law. At the turn of the century 
it was imported into the doctrine of German insurance law and subsequently 
found anchorage in the German, Swiss, French, and Italian acts by virtue of 
certain provisions relating to property insurance.* Professor Ehrenzweig 





°19 Geo II. c. 37 (1746) regarding marine insurance and 14 Geo ITI. c. 48 (1774) regarding 
life insurance. 

*See German-Austrian Insurance Contract Law, May 30, 1908, §§ 51, 57, 58, 68, 80; 
Swiss Insurance Contract Law, April 2, 1908, §§ 48, 53; French Insurance Contract Law, 
July 13, 1930, § 32; Italian Civil Code, March 16, 1942, § 1904. 
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recognizes the appropriateness of the requirement of a legal interest of the 
insured in the field of insurance against damage, but points out that this in- 
terest is no special insurance concept but identical with the general concept of 
interest as developed in the law of damages. Damage and interest are the two 
sides of the same coin. Any economic damage is insurable. There is, however, 
according to the learned author no place for the requirement of an insurable 
interest in the field of insurance of persons. The provisions of the continental 
statutes relating to life and accident insurance contain no reference to such 
concept and the policy against professional wagers on the lives of others is 
sufficiently protected by the provisions in the continental acts which recognize 
the validity of insurance contracts on the life of a third party only if the later 
declares his consent. While, of course, such a formal criterion simplifies matters 
considerably and avoids the confusion of the English and American cases to 
which the author twice refers as anathema, it still remains doubtful whether this 
formalistic solution does not constitute a deceptive oversimplification and bars 
a more satisfactory approach to the problem on valid policy grounds. Of other 
interesting discussions, special mention should be made of the author’s clari- 
fication of the confused differentiation between enforceable duties of the in- 
sured and mere conditions for the assertion of his rights which has obscured so 
many practical problems in German law. Last, not least, special attention 
ought to be given to Professor Ehrenzweig’s treatment of the insurer’s right 
of subrogation and other means of redress against third parties who have 
caused the insured risk to materialize. This topic, which is so complex because 
the insurer is statistically compensated for bearing that risk vis-a-vis the in- 
sured, presents perhaps the most difficult policy questions concerning ultimate 
loss allocation. The author’s comments invariably go to the heart of the matter. 

All in all, it can only be stated that Professor Ehrenzweig’s new treatise 
shows again the virtues of lucidity and conciseness which have characterized 
the many previous contributions to the field by the author. Frequent compara- 
tive references enhance its general usefulness. Certainly it will be a helpful 
guide for the practice. 

STEFAN A. RIESENFELD* 


* Emanuel S. Heller Professor of Law, University of California. 


HELLNER, J. Férstikringsgivarens Regressrdit (The Insurer’s Right of Subro- 
gation). Uppsala: A.-B. Lundequistska Bokhandeln, and Wiesbaden: 
Otto Harrassowitz, 1953. Pp. ix, 297, with a summary in English, pp. 21. 
In all countries of the Western world, liability for negligence has, for various 

historical and psychological reasons, remained the primary vehicle for the 

distribution of losses inevitably caused by mechanical enterprise. And in all 
these countries this fact, combined with the enormous growth of liability in- 
surance protecting the enterprise against the consequences of its ‘‘wrong- 
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doing,” has caused the formation of the paradoxical concept of ‘‘negligence 
without fault.’ 

In the Autumn 1952 issue of this Journal, Professor Ussing of the University 
of Copenhagen has acquainted American readers for the first time with the 
unique achievements of Scandinavian scholarship and legislation in the solu- 
tion of the problems created by this development.” Relying on the durability of 
these achievements, Professor Ussing concludes that apart from a compar- 
atively narrow field, the time has come to replace tort liability as a means of 
distributing losses by greater and more consistent use of the growing institu- 
tion of insurance.’ 

In this country, powerful vested interests as well as the common law pref- 
erence for slow judicial change will and probably should slow the inevitable 
progress in this direction. But once it is fully understood that our tort law, to an 
increasing extent, is coming to serve the equitable distribution of losses rather 
than punishment or admonition of a “tortfeasor,” one question will assume 
increasing importance even within our present system of tort compensation: 
Where an enterprise is made liable only as the most appropriate medium for 
distribution of loss inevitably caused, and is thus a “‘tortfeasor” only in name, 
should it also be liable where the loss had previously been distributed through 
insurance? Or, in other words, should subrogation of the insurer be permitted? 
The book under review ideally supplements Professor Ussing’s paper by supply- 
ing us with the background of this problem in Scandinavia and with the 
author’s own analysis. 

The American law of subrogation, having failed so far to take account of the 
fundamental shift in tort policies, clings to the fiction that liability insurance is 
intended merely to protect the insured; that it should never benefit a third 
party; and that, therefore, full subrogation must be the rule. This review is not 
the place for belaboring the obvious fallacy of this reasoning. Scandinavian 
legislatures have long abandoned it by authorizing the court wholly or partly 
to relieve the tortfeasor of his liability where the loss is covered by insurance‘ 
and where the tortfeasor’s liability would be based on other than gross “negli- 
gence” or on the doctrine of respondeat superior.® 





1 Cf. Ehrenzweig, Negligence without Fault (1951); id., ‘‘A Psychoanalysis of Negligence,” 
47 N.W.L. Rev. (1953) 855. 

? Ussing, ‘‘The Scandinavian Law of Torts: Impact of Insurance on Tort Law,” 1 Am. J. 
Comp. L. (1953) 359. This “loss insurance” has been advocated by the reviewer in his ma- 
terials on “Adjustment of Automobile Losses” for the Robert S. Marx Seminar (mim. Cin- 
cinnati, 1952). 

* Ussing, supra note 2, at 371. 

* Since in Scandinavia, as in this country, subrogation is generally excluded in cases of 
“sum insurance” [for this term see Ehrenzweig and Ehrenzweig, ‘“‘Apportionment of Losses 
between “Blanket” and “Specific” Insurance Policies,” 43 Col. L. Rev. (1943) 825], only in- 
demnity insurance can have this effect. Minor differences between the Scandinavian laws are 
disregarded for the purpose of this discussion. 

* See pp. 89, 96 ef seg.; Ussing, supra note 2, at 367. For the British equivalent of this rule, 
see Friedmann, Law and Social Change in Contemporary Britain (1951) 88. 
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Since these cases in which subrogation may be excluded concern liabilities 
which primarily serve loss distribution rather than admonition, this rule js 
somewhat inconsistent with the tendency described by Hellner, to maintain 
subrogation in all cases of strict liability (pp. 68, 260), which is of course the 
prototype of a liability serving loss distribution. This tendency is purportedly 
based on the consideration that ‘“‘a person who enters into a kind of activity 
which is dangerous, but is at the same time so useful that it should not be pro- 
hibited, must in return indemnify those who suffer losses from this activity.” 
(p. 273) 

The reason for this distinction between strict and ‘“‘negligence”’ liability 
disappears if the latter, too, is recognized as but another technique for dis- 
tributing inevitable loss. The author reaches the same result on the basis of 
somewhat different reasons (pp. 101, 251, 275), but advocates a new distinc- 
tion. He would permit subrogation with the sole exception of claims against 
members of the insured’s family and “others whom he has a special interest in 
protecting.” (p. 276) 

Whatever the final solution of this problem, this much seems certain. 
Planned allocation of inevitable losses among insurers is indispensable if for no 
other reason than to avoid unnecessary loading of the premium with the ex- 
pense of subrogations between the insurers of different phases of modern 
production and distribution. Nevertheless, the National Association of In- 
surance Commissioners in the United States has outlawed such “knock for 
knock agreements” as being “against the public interest.” And our insurers, 
in order to reach the same entirely legitimate result, have had to resort to yet 
another game of “hide and seek’” in the form of inter-company “arbitration” 
agreements.* In Scandinavia, in accordance with the practice of other coun- 
tries,’ collision and liability insurers have long agreed equally to divide among 
themselves losses caused in automobile collisions. And fire insurers have waived 
their subrogation claims for amounts not exceeding $200.'!° Far from being 
against the public interest, such agreements result from the recognition of the 
fictitious and wasteful character of any system of loss distribution on the basis 
of ‘fault.’ For having given us a breath of the clean air of Scandinavian law 
and business practice, sincere thanks are due to our author. 

ALBERT A. EHRENZWEIG* 





6 NAIC, Proceedings of the 78th Annual Session (1947) 353. 

7 This phrase has been used with reference to the current controversy about the admis- 
sibility of evidence of liability insurance. See Ehrenzweig, ‘‘Assurance Oblige: A Comparative 
Study,” 15 L. Cont. Prob. (1950), 445, 453. 

8 Cf. the “Nation-wide Inter-Company Arbitration Agreement” of February 1, 1952, 
between automobile insurance companies. 

9 See e.g. the “loss sharing agreement” involved in the decision of the German Supreme 
Court of January 31, 1951, 2 Vers. Recht (1951) 65; Haidinger, ‘“Schadensteilungsabkommen 
mit Haftpflichtversicherern,” 2 Vers. Recht (1951) 63; Proelss, “Wesen und Wirkung von 
Schadensteilungsabkommen in der Haftpflichtversicherung,” 16 Jur. Rundschau fiir Pri- 
vatversicherung (1939) 112. 

1 Pp, 268, 269. 

* Board of Editors. 
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Veues Rechtsbuch der Schweiz. Sammlung der gebriuchlichsten Gesetzesvor- 
schriften der Schweizerischen Eidgenossenschaft (Stand am 1. September 
1946). 2 vols. Ziirich: Polygraphischer Verlag AG, 1947. Pp. Ixxv, 986, 
xlvii, 984. (Also in French and Italian). 

Recueil Systématique des Lois et Ordonnances, 1848-1947: Vols. 1-10. Berne: 
1947-51. Pp. xxxv, 830; xvi, 962; xiii, 641; xxvi, 937. (Also in German and 
Italian. Volumes 11 and 12, Accords internationaux, have not yet appeared). 

Sammlung der Eidgendssischen Gesetze. Amtliche Sammlung der Bundes- 
gesetze und Verordnungen, Band 1948. Bern: Stampfli & Cie., 1948. Pp. 
1308. (Also in French and Italian. Later volumes for 1949-_). 

In 1948 the centenary of the Swiss Confederation was celebrated. More than 
a hundred years have now passed since those idyllic times in which lawgivers, 
lawyers, and courts alike could rejoice in the modesty and clarity of the small 
volumes of new federal statutes issued for each biennium. A comparison with 
the volumes published during the past twenty years, not infrequently contain- 
ing up to 1500 pages or more, will at once reveal the current inflation of federal 
law, which has led to the same sad consequences in Switzerland as elsewhere. 
As Justice Cardozo once said, law as a guide to conduct is reduced to the level of 
mere futility if it is unknown and unknowable. 

The practical needs arising out of this situation, joined with ideal consider- 
ations evoked by the centenary, resulted in the resolution to bring the federal 
statute book up to date by removing wholly obsolete acts and by replacing the 
numerous volumes previously published by a systematic compilation. 

In accordance with an Order of the Federal Council of November 30, 1945, 
and preceding the main work to be done, a ‘““New Manual of Swiss Law,” 
containing a compilation of the most usual statutes of the Swiss Confederation, 
was published by the Federal Chancellery in 1947. Separately edited in the 
three official languages—German, French, and Italian—two handy volumes of 
1000 pages each present the basic law of the Swiss legal order as of September 
1, 1946: the Constitution of 1894, the Civil Code of 1907, the Code of Obliga- 
tions of 1911/36/41, the Penal Code of 1937, the Execution and Bankruptcy 
Act of 1889, etc. 

The main result of the needs and considerations outlined above, however, is 
another and more extensive work which has now entered into the final phase of 
realization: the “Systematic Compilation of Federal Statutes and Orders, 
1848-1947,” containing the whole bulk of federal law up to December 31, 
1947. According to the Act of March 12, 1948, which takes effect as soon as the 
work is completed, all prior federal statutes not included in this compilation 
will become invalid. This Compilation will embrace ten volumes of about 3500 
statutes, distributed under nineteen topics, and two volumes of international 
treaties and agreements. The ten first volumes have already been published; the 
remaining two are to follow shortly. 

The volumes represent a real contribution by the Confederation to the legal 
profession of Switzerland, and the solutions of practical and scientific problems 
which they contain will be worth study by foreign jurists as well. Moreover, at 
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least theoretically, the Compilation will not be subject to obsolescence, as the 
subsequent numbers and volumes of the Federal Collected Statutes will always 
bring it up to date. However, from a more realistic point of view, it would seem 
that but a slight change in the unsatisfactory situation as outlined above has 
been effected. The legislative machinery is proceeding at full blast and con- 
tinues to produce series and series of statutes, acts, decrees, and orders which 
are not infrequently of somewhat doubtful necessity. The gravity of the situa- 
tion was long ago recognized by eminent jurists. In 1936, one of the most clear- 
sighted members of the legal profession, the late Professor Haab, in a public 
and widely noticed speech raised a warning voice lest the law of the crisis 
should develop into a crisis of the law. In the meantime, the development has 
gone on, promoted by wartime influences, and the fears expressed in 1936 have 
to a great extent become true. 

Thus, the volumes of the Federal Collected Statutes published in the few 
years during which the Systematic Compilation has appeared will embrace 
not much less space than the Compilation itself. There is not much comfort in 
the fact that this is of course but a consequence of social and economic factors 
existing all over the world and that Switzerland is not alone in being subjected 
to them. 


WERNER GULDIMANN* 





* Member of the Ziirich Bar. 


ScuMIED, E. Das Tschechoslowakische Strafgesetzbuch. Institut fiir auslin- 
disches und internationales Strafrecht, Universitat Freiburg/Br. Berlin: 
Walter de Gruyter & Co., 1952. Pp. 137. 

Privatdozent Schmied’s work on the new Czechoslovak criminal code is one 
of a series of translations of foreign criminal legislation, prepared and published 
by the Institut fiir auslindisches und internationales Strafrecht, a series of 
particular interest to any scholar in the field of comparative legal studies. In 
his introduction, the author offers a survey of the development of criminal law 
of Czechoslovakia, which, after its establishment in 1918, continued to apply 
the old Austrian Criminal Code of 1852 in Bohemia and Moravia on the one 
hand, and the Hungarian criminal code of 1878 and 1879, in Slovakia, on the 
other. Despite all the unification effort of the two draft codes in 1926 and 1937, 
this dual system of criminal law persisted until the destruction of the State 
by Nazi occupation in 1939 and the subsequent establishment of the Pro- 
tectorate Bohemia and Moravia, and of the independent Slovak State. The 
“legislative’’ measures of the German occupant and of its puppet Government 
of the Protectorate during the war, and the constitutional decrees issued by the 
Czech Government in exile or shortly after its return, are the final layers of the 
hectic development of Czechoslovak criminal law. In discussing the legal nature 
of these decrees, the author has failed to place them in proper context. Leaving 
aside any judgment as to the material substance of some of the Presidential 
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decrees, their nature is hardly comparable to “dictatorial measures,” as the 
author would like to present them (p. 7). It is common knowledge that during 
the war years and shortly afterwards, governments residing abroad had tem- 
porarily to avail themselves of legislating by decrees, issued by the recognized 
head of State, with the consent of the Government, a practice, which out of 
necessity had to be continued even after liberation until the competent legis- 
lative body, duly elected, could assume and fully perform its function. 

The new Criminal Code, prepared by the Communist regime, and in effect 
since August 1, 1950, has not only unified but also “‘sovietized” the criminal 
law. It is part of a new criminal legal system, comprising also a new criminal 
code of procedure, and an administrative criminal code and its procedure. It is 
an expression of an overall effort of the Czech communist regime to establish 
a Czechoslovak legal system, entirely modelled after the example of the Soviets.' 
Considering the main feature of this code, the author correctly points to its 
unmistakable imprints of the Soviet criminal law, particularly evident in the 
basic conception of “socially dangerous acts,” on which both criminal codes 
are based.? According to the Code, the criminal character of an act is to be found 
in their dangerous effects to society (Sect. 2), i.e. to “the People’s Democratic 
Republic, its socialist construction, and the interest of the working people and 
the individual.” (Sect. 1) Besides this objective criterion of a criminal act, or 
attempt at it, the Code requires a subjective element either of intent or negli- 
gence. (Sec. 3) However, the concept of “‘a socially dangerous act,” left unde- 
fined by the code, is likely to be erased easily by the courts’ broad interpreta- 
tion of the interests of the “toiling class,” as well as of the extent of negligence 
required. The flexibility of this concept is certainly a convenient cloak hiding 
the dagger so often ruthlessly used for the defence of the dictatorship of the 
proletariat. 

The declared purpose of the Code and also its underlying principles in 
themselves demonstrate well the subordinate role which the individual is 
allowed to play within a Soviet society. The individual falls even more into the 
dark background, if one considers the entire structure of the Code, which 
significantly enough preoccupies itself in its special part, first with acts against 
the Republic (including acts against the foundation and security of the State, 
defence of the fatherland, and acts against constitutional officials, in Chapter 
1), followed by economic crimes (Chapter II); acts against public order 
(Chapter III); and generally dangerous acts (Chapter IV); finally to recognize 
the individual’s protection in Chapters V-VII dealing with acts against family 
and youth, life and body, liberty and dignity of person. 

It is neither possible nor desirable to offer within this short review a full 

* New Civil Code, Oct. 25, 1950, Law No. 141/1950, effective since Jan. 1, 1951; a French 
translation has appeared in 9 Bulletin de Droit Tchécoslovaque (1951) 149. New Code of 
Civil Procedure, Oct. 25, 1950, Law No. 142/1950. 


* Berman, “Principles of Soviet Criminal Law,” 56 Yale L.J. (1946/47) 811-5; Donnelly, 
“The New Yugoslav Criminal Code,” 61 Yale L.J. (1952) 512-3. 
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exposition of this criminal Code. Of all the aspects which would warrant an 
extensive treatment, the measures of re-education and reformation appear most 
instructive. Evidently “inspired by the great Soviet experience,” Section 36 
provides for reformation of those persons who by their acts have expressed a 
hostile attitude towards ‘“‘the people’s democratic regime,” and furthermore 
failed during the execution of their sentence to manifest improvement by their 
work and behavior; such persons may be placed, after the execution of their 
sentence in a forced labor camp for further reformation and re-education for a 
period of three months to two years. However, it is well to remember that Law 
No. 247 of 1948 which established forced labor camps, has not been invalidated 
by this criminal Code, and thus it is still possible by mere administrative pro- 
cedure and decision of a special commission of the national committee of the 
district, to deprive anyone of his liberty who is ‘“‘physically and mentally fit, 
and avoids work or endangers the building of a ‘people’s democratic regime’ 
and its economic life” and to place him in a forced labor camp for three months 
to two years. A constitution, or a criminal code, reflects the principles according 
to which the relationship of the individual to organized society is formulated. 
The dangerous abyss and discrepancy between the protection of the political 
regime and the low standing of the individual—to which the author calls 
attention in his brief introduction (p. 15)—is discernible throughout the code, 
and should serve as a serious warning against an overestimation of a strictly 
formal aspect of law, whose Janus-like face requires an extensive analysis in 
terms of effective as well as formal law.’ The parade of fundamental rights 
formally guaranteed to the individual, such as freedom of movement (Sections 
229, 230), of religion (Section 234), inviolability of home (Section 235) and of 
letters (Section 237), appears to be no more than a funeral procession of dead- 
letter rights and freedoms. Therefore, however valuable and meritorious the 
author’s translation of the Code is in itself, it is a mere formal, empty frame 
without a true picture, which can be provided only by the flow of decisions 
implementing the new Czechoslovak Criminal Code. 
GERHARD BEBR* 


3 McDougal, “The Comparative Study of Law for Policy Purposes: Value Clarification 
as an Instrument of a Democratic World Order,” 1 Am. Journal of Comparative Law, (1952 
especially 28-38. 

* Visiting Lecturer in Law, Yale Law School. 


Miiiar, R. W. Civil Procedure of the Trial Court in Historical Perspective. 
New York: New York University Press for the National Conference of 
Judicial Councils, 1952. Pp. xii, 534. 

Preparation for Current Study of Civil Trial Procedure.—As Daniel Webster's 
whole life had been a preparation for his defense of the Union in his famous reply 
to Hayne on the Foote Resolution, so likewise the entire life of Robert Wyness 
Millar has been devoted to what now almost appears to have been a conscious 
preparation for the production of his latest contribution to our legal literature, 
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—Civil Procedure of the Trial Court in Historical Perspective—which, incident- 
ally, is also a notable addition to the Judicial Administrative Law Series. 

In an atmosphere of intellectual activity and curiosity created and stimulated 
under the leadership of Wigmore, Kocourek, and Green at Northwestern 
University School of Law, he began his work in 1923 with his famous article on 
“The Formative Principles of Civil Procedure.’ Thereafter, at periodic inter- 
vals, yet in steady succession, there appeared some fifteen or more articles? 
developing various aspects of adjective law with specific emphasis on its com- 
parative study. An unbiased examination of these writings by anyone at all 
versed in the intricacies of procedure, to say nothing of its comparative law 
aspects, will serve as convincing evidence that those who direct the selection of 
authors to write for the Judicial Administrative Series unerringly picked the 
one individual in the world best fitted for this particular work. The art of com- 
parison, as thus developed in relation to adjective law, and at the price of long, 
weary hours of labor which scholarship imposes upon the successful, attains its 
full fruition in the work now under review. 

Character and Scope of Work.—In the preface, after pointing out some of the 
procedural devices originated as a result of American legal inventive genius, as 
opposed to the earlier tendency to view with “‘exaggerated reverence” the 
procedural reforms of the English system, Professor Millar states that the ob- 
jective of his book is to “briefly survey the procedural rules employed in the 
courts of first instance of this country and England, viewed especially from the 
standpoint of their historical progression. . . . In this manner of proceeding, too, 
we are enabled to follow, in its main lines, the course of contemporary reform 
and to see how far the most approved procedural ideas have come to accept- 
ance.’ Included within the scope of the enterprise is a study of the processes 
essential to the enforcement of judgments. Excluded from consideration is the 


118 Ill. L. Rev. (1923) 1, 94, 150. 

* Millar, “Some Comparative Aspects of Civil Pleading Under the Anglo-American and 
Continental Systems,” 12 A.B.A.J. (1926) 401; “‘Ficta Confessio as a Principle of Allegation 
in Anglo-American Civil Procedure,” 23 Ill. L. Rev. (1928) 215; “Multiplying Edward Long- 
field: Unitary Demands and Plural Councils,” 16 J. of Am. Jud. Soc. (1932) 48; ‘“‘The ‘New 
Procedure’ of the English Rules,” 27 Ill. L. Rev. (1932) 363; “Pleading Under the Illinois 
Civil Practice Act,” 28 Ill. L. Rev. (1933) 460; “The Joinder of Actions in Continental Civil 
Procedure,” 28 Ill. L. Rev. (1923) 26; ‘““The Fortunes of the Demurrer,” 31 Ill. L. Rev. (1936) 
429, 596; ‘“‘The Old Regime and the New in Civil Procedure,” in Law: A Century of Progress 
(New York University Press, New York (1935)), reprinted in 14 N.Y.U.L.Q. Rev. (1936) 
1, (1937) 197; “Notabilia of American Civil Procedure 1887-1937,” 50 Harv. L. Rev. (1937) 
1017; “The Mechanism of Fact Discovery: A Study in Comparative Civil Procedure,” 32 
Ill. L. Rev. (1937) 261, 424; “The Lineage of Some Procedural Words,” 25 A.B.A.J. (1939) 
1023; “The Premises of the Judgment as Res Judicata in Continental and Anglo-American 
Law,” 39 Mich L. Rev. (1940) 1, 238; ‘The Historical Relation of Estoppel by Record to Res 
Judicata,” 35 Ill. L. Rev. (1940) 41; “Civil Procedure Reform in Civil Law Countries,” in 
David Dudley Field Centenary Essays (Reppy, editor, 1949) 120; ‘““New Allegations and Proof 
on Appeal in Anglo-American Civil Procedure,” 47 Northwestern Univ. L. Rev. (1952) 427. 

* Preface, p. xi. 
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subject of appellate procedure, as this topic previously had been covered by 
Dean Emeritus Roscoe Pound in another volume in the same series. Also pa 
cluded, except for a few sporadic references, is the procedure of the State of 
Louisiana, nor is there reference to “‘the related procedures of England, Canada 
and Australia.’’* Within the limits thus set, Professor Millar takes each specific 
procedural device and traces its development from its earliest known appear- 
ance down to its modern counterpart, while at the same time showing its re- 
lationship to the main body of procedure. 

The book is organized in two main divisions. The first part deals with the 
general aspects of procedure in England and the United States. Chapter I of this 
part covers procedure as the forerunner of substantive law, rigidity to flexi- 
bility as a law of procedural progress, fiction as an agency in developing ad- 
jective law, singleness and procedural immaturity and slowness of procedural! 
progress; Chapter II deals with Anglo-Saxon procedure, the Norman inquest, 
royal justice and its influence upon procedure, the Court of Chancery, and ex- 
ternal characteristics of the development; Chapter III treats of English pro- 
cedure in the early nineteenth century; Chapter IV covers the development of 
procedure in the United States during the same period; Chapters V and VI deal 
with reform in England and the United States respectively. What the author 
does in these first six chapters of Part I is to point out the principal character- 
istics and features of Anglo-American procedure, develop the origins of certain 
practices, note the principal stages of growth, and trace its general trends. 

The second part, consisting of twenty chapters, appears to be divided, 
Chapters VII to XX dealing with the fusion of Law and Equity under modern 
codes and practice acts, followed by the methodical development of the pro- 
cedural steps leading to the judgment, such as introduction of the cause, 
joinder of parties and demands, counterdemands and crossclaims, third party 
participation, pleading, discovery and inspection, the pretrial hearing, motions 
for summary disposition on the merits, voluntary dismissal, mode of trial, trial 
by jury and its influence on trial by the court; while Chapters XXI to XXVI 
deal with the judgment and its enforcement, treating specifically nonappellate 
recourse against judgments, initial consideration in execution, execution of 
money judgments, executions other than money judgments, and security 
measures anticipatory of execution. 

In developing the topics outlined above, Professor Millar emphasizes the 
history of civil procedure as an outstanding institution of our Anglo-Saxon 
civilization, portraying it as could only a master craftsman of the common law, 
a status achieved by the author as a result of a long teaching and writing ex- 
perience in which he acquired and developed on one hand the technique of 
pointing out to both student and reader its deficiencies and weaknesses, while 
on the other participating in the drafting of statutes designed to correct its 
defects and promote its growth as an efficient instrument of modern justice. 
Only an expert in research, with a discrimination born of long practice, could 


4 Preface, p. xii. 
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ferret out and piece together from the ancient reports of cases as found in the 
Year Books, the law and equity reports, the statutes, the treatises, ancient and 
modern monographs, articles, notes, comments—in short, the confused volumi- 
nous literature of the law—a unified, integrated history of modern civil proce- 
dure. From this literature, covering almost a thousand years of Anglo-Saxon 
legal experience, dealing with an unnameable number of courts, and stretching 
over all the jurisdictions of the English speaking world, the story of our trial 
procedure had to be extracted. Each procedural device had to be traced from 
beginning to end, even though in many cases it might change in both function 
and name.® Let it be said that Professor Millar has displayed the integrity of 
intellect, the accuracy of perception, and the sharp discrimination, essential to 
retrieve the connected story from source materials which lay scattered over the 
legal world. 

Significance of Work.—The great significance of this book lies in two facts: 
First, that it once again emphasizes the continuity of our law, that our law of 
procedure of today is what it is because of what it was yesterday, and that, if 
we would understand it, we must understand its origins. Neither the law nor 
man can escape his ancestry, and it is not desirable that either should do so. 
In consequence, it is not surprising to find that procedural progress was 
slow in England until in the early part of the nineteenth century it felt the 
impact of Bentham’s energizing influence and in America until the matter of 
legal reform was taken in hand by Field with his Code of Procedure in New 
York,* which opened the way and gave the impetus which finally produced the 
Federal Rules of Civil Procedure in 1937, after which the state rules are gen- 
erally being modeled. Second, that it points out and emphasizes the American 
contribution to the present status of modern Anglo-American Procedure. 
Among the procedural devices which the author lists as created by “American 
initiative’” are the fusion of law and equity, the introduction in colonial times 
of the judgment by default, garnishment after judgment, the affirmative judg- 
ment in favor of a defendant establishing a setoff, the application of discovery 
in common law actions, and the development of attachment on mesne process. 

But the broad implications of Professor Millar’s magnificent work should not 
blind us to the fact that the book brings under one cover a great body of pro- 





® Thus, the motion has been substituted for the demurrer as a device for taking advantage 
of certain defects at the preliminary stage of the action—a development which is not approved 
by Professor Millar. 

* New York Laws 1848, c. 379. For a complete history of the steps leading up to the Field 
Code, see address by Reppy, “The Field Codification Concept,” in the David Dudley Field 
Centenary Essays (Edited by Reppy, New York, 1949) 7-54, which was a survey of one hun- 
dred years’ development of procedural law. This work is a companion work to Law: A Century 
of Progress, 1835-1935 (Edited by Reppy, New York, 1937), which was a survey of one 
hundred years’ development of substantive law. All this is merely background for the 
observation that Professor Millar, like Dean Emeritus Roscoe Pound, Professor Hessel FE. 
Yntema, and Judge Herbert F. Goodrich, was one of four men who contributed to both 
publications. 


’ Preface, p. x. 











572 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


cedural information, which should better enable every lawyer to serve his 
client, every judge to apply the law, and every teacher to instruct his students. 
Such a book deserves, and in this writer’s opinion will take its place as the 
recognized work on the comparative history of Anglo-American procedure, 
filling a gap in our legal literature as did Engelman for the European world in 
his History of Continental Civil Procedure, which, incidentally, was both trans- 
lated and edited by Robert Wyness Millar. Such an effort constitutes an 
appropriate capstone for what is destined to be an enduring monument of legal 
learning erected by one of America’s most celebrated legal scholars; it remains 
for those who follow after to set up in some future Legal Hall of Fame a fitting 
monument in stone or marble commemorative of the services rendered. 
ALISON REPPY* 


8 See 7 Continental Legal History Series (Boston, 1927). 
* Dean, New York Law School. 


Davis, K. C. Cases on Administrative Law. Boston: Little, Brown and Co.. 

1951. Pp. 1031. 

For a French jurist, without endeavoring to pass on the merits from the view- 
point of American administrative law, this work of Professor Davis, primarily 
designed for university work, attracts attention in the first place as a casebook. 
The employment of a collection of decisions to illustrate what is being taught, 
or to supplement a doctrinal treatise, is certainly not unknown in France, but 
it should be added that this method has been too rarely applied to administra- 
tive law. With the exception of the Recueil de Notes of Hauriou, which is based 
on a different idea, there exists in this field nothing analogous to the Grands 
arréts de la jurisprudence civile of Professors Capitant and Julliot de la Mo- 
randiére. Ina field in which the rules laid down in decisions are of primary im- 
portance, this is obviously regrettable. 

However, a special feature of Mr. Davis’ work is that he has not confined 
himself to a presentation of selected cases. In addition to these, the most diverse 
elements are included: a descriptive study of certain administrative agencies 
(p. 4), annual reports of such agencies (p. 15), extracts from doctrinal studies 
(p. 34), presidential messages (p. 33), reports of administrative investigating 
committees (p. 59), reports of the proceedings of these committees (p. 138), 
extracts from legislative texts (p. 179), reports of hearings (p. 214), rules of 
procedure of certain administrative agencies (p. 360), etc. Furthermore, the 
decisions which he reproduces come from the most varied jurisdictions, fre- 
quently the Supreme Court, but also the lower federal courts and even ad- 
ministrative commissions with judicial powers. 

This, then, is an extensive collection of materials, giving a broad view of 
administrative activity in the United States. For some of these documents, Mr. 
Davis has appended notes and problems: in these he comments on the most 
delicate points, referring to texts and to precedents. At times practical exercises 
are interspersed, designed to permit not only jurists but also future officials to 
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apply the principle of a decision, to analyze a text, or to prepare an administra- 
tive report. Such a method is of much interest and deserves commendation; it 
reflects the practical spirit of law teaching in the United States and enables 
students to acquire not only information but also professional aptitude. 

In the general conception of administrative law and scope, the work differs 
considerably from analogous works in France. Many problems which are 
customarily set forth in the French treatises on administrative law are lacking 
here. It should not be forgotten, however, that the study is limited to federal 
law, while many administrative problems involve state law. Moreover, in 
accord with Anglo-Saxon tradition, certain problems, such as the status of civil 
servants, or of public property, which are always associated with administra- 
tive law in France, have not been included. This conception appears less jus- 
tifiable than formerly, since the statutory provisions have given civil servants, 
for example, a status which is not identical with that of other workers. But this 
concerns a pedagogical differentiation, the elements of which it would be vain to 
contest. 

While at first glance the plan of the work may seem disconcerting, since it 
does not exhibit any effort toward the systematization to which we are ac- 
customed, it is, however, perfectly clear: under our conceptions, it could be pre- 
sented in two parts: 

The powers of the administration (Chaps. 1-13); and judicial control of 
the administration (Chaps. 14-20). 

In the first part, the development in the United States, as in Great Britain, 
of administrative commissions endowed with judicial powers is most striking. 
Chapter 1 (The Administrative Process) presents a detailed study of these 
agencies and clarifies the motives for their establishment. Here, for example, one 
may read with interest President Roosevelt’s veto of the Walter Logan Bill 
(p. 48). 

It is certain that the existence of these agencies and the powers conferred 
upon them constitute a regrettable confusion of powers, the more surprising 
since American public law has always been attached to the doctrine of the 
separation of powers, as a result of which, notably, judicial review of adminis- 
trative action is vested in the ordinary courts. Although situations of this sort 
are not unknown in French law, it has never carried so far the confusion of the 
functions of decision, prosecution, and judgment in the same agency. 

Statesmen and jurists in the Anglo-Saxon countries are doubtless aware of 
these difficulties (for Great Britain, see Professor Robson’s study: Justice and 
Administrative Law). Mr. Davis cites (p. 460) the Report of the President’s 
Committee on Administrative Management and the report of the Attorney 
General’s Committee on Administrative Procedure, which were concerned with 
these problems. He reproduces an extract from the Taft-Hartley Law (p. 469) 
which, in the field of labor relations, introduced separation of administrative 
and judicial functions, as well as the text of the Administrative Procedure Act, 
section 5 (e), (p. 495), which seems to inaugurate a new trend. 











574 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


The disadvantages of this confusion of powers are, in fact, less substantia] 
than it might seem. On the one hand, after some hesitation (expressed chiefly 
by Mr. Justice Frankfurter), it has been accepted that all these agencies are 
subject to control by the courts (the same solution was adopted in Great 
Britain in 1950 by the King’s Bench Divisional Court in the case of Rex », 
Northumberland Claims Appeals Tribunal). On the other hand, the traditional 
requirement of “due process of law” has led the administrative commissions to 
respect the rights of the defense in their operation and procedure. 

These solutions are in fact not far from those adopted in French law. The 
Conseil d’Etat would certainly have regarded the various American adminis- 
trative commissions as administrative tribunals; whether by way of appeal or of 
cassation, it would have imposed upon them respect for the numerous pro- 
cedural rules which it deems inherent in the judicial function. 

Much more interesting and more novel for the French jurist is the evolution 
and improvement of noncontentious administrative procedure in the United 
States. The provisions, especially of the Administrative Procedure Act of 1946, 
which in part are declaratory of traditional solutions in the cases, unquestion- 
ably constitute a notable progress in administrative law. 

This is true, first of all, for the principles applicable to regulations (Chapter 
6—Rule Making Procedure). Here Mr. Davis reproduces interesting passages 
from the Report of the Attorney General’s Committee on Administrative Pro- 
cedure (p. 321). Outside of a few limited exceptions which are interpreted re- 
strictively (for example, the case of Jnierwoven Stocking Co. v. Bowles, p. 330), 
regulations must be preceded by numerous consultations. Doubtless, France 
also recognizes in this field the need of consultative opinions, but these seem to 
be less widely used than in the United States. Above all, the rule making pro- 
cedure contemplates public hearings, announced in advance and at which any 
interested party may appear and testify. This requirement must be well recog- 
nized, for Mr. Davis does not feel it necessary to cite decisions justifying this 
rule, but merely cases authorizing certain exceptions (for example, Halsey 
Stuart and Co. v. Public Service Commission, p. 356). 

Interesting rules apply also to individual administrative acts (Chapter 7— 
Adjudication Procedure). One may read with profit, for instance, the Rules of 
Practice in the Economic Proceedings of the Civil Aeronautics Board (p. 360), 
the decisions which require the authority invested with a power of decision to 
make the determination itself (Morgan v. United States, p. 370), or which admit 
the necessity of a public hearing. The American decisions seem to mark a clear 
tendency to require in as many cases as possible, and whenever the law does not 
absolutely forbid it, observance of the general rules of procedure (see, for ex- 
ample, a very liberal interpretation of the Administrative Procedure Act, 
section 7 (a) in Wong Yang Sung v. McGrath, p. 392). Both statutes and judicial 
decisions evidence a constant effort not only to protect individuals against 
arbitrary administrative action, but even to associate them in administrative 
activity. 
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The second part of the work which, in a French treatise, would bear the title 
“Contentieuxx Administratif,” is perhaps less instructive, as the American 
technique of judicial review is apparently not developed to the same extent as 
the French. Possibly this situation is intentional and springs from a desire to 
avoid a flood of administrative proceedings in the courts. The spirit of American 
law consists, in this field, of developing the guarantees of administrative pro- 
cedure in order to make recourse to the courts unnecessary as far as possible. 
In view of the present congestion in the Conseil d’Etat, this is not to be criti- 
cized. 

The restrictions just noted relate primarily to the conditions on which claims 
are receivable (Chapter 16—Standing to Enforce and to Challenge). The 
cases and the texts seem relatively severe; Mr. Davis makes (p. 718) an inter- 
esting comparison of the various provisions: Administrative Procedure Act, 
Civil Aeronautics Act of 1938, Federal Power Act, 1935, etc. All require a direct 
connection between the plaintiff and the act attacked (A.P.A., section 10 (a)— 
“Any person suffering a legal wrong because of any agency action or adversely 
affected or aggrieved by such action’’). In this respect, French law is infinitely 
broader. 

Another limitation consists in the rule of exhaustion of remedies (Chapter 15 
—Exhaustion of Remedies). When an individual has, by virtue of a law or of a 
regulation, a remedy before an administrative agency, judicial relief is ex- 
cluded. This solution is not unknown in Latin legal systems and is followed 
chiefly in Italy. But French law abandoned it long since and allows relief 
omisso medio, a rule which is explained by the lack of organization of adminis- 
trative remedies in our law. Conceivably a different principle should prevail in 
countries which possess an advanced administrative procedure. 

On other points, there exists great similarity between French and American 
law. The case law on the executory character of the act attacked (Ripeness, p. 
669 ff.) scarcely differs from that of the Conseil d’Etat. In cases such as United 
Public Workers of America v. Mitchell (p. 669) or Columbia Broadcasting System 
v. United States (p. 682), French jurisprudence would probably give the same 
solution. 

The study of judicial review (Chapter 20—Scope of Review) leads to an- 
alogous conclusions. American jurisprudence employs means of nullity which 
are very close to those adopted in French law. And, for example, the problems 
which present themselves to judges of the two countries as regards the evalu- 
ation of facts and the distinction between fact and law (pp. 948-960) are re- 
markably similar. 

On one point, however, there is an important difference. Judicial control of 
the purpose of administrative acts, and the notion of abuse of power (défourne- 
ment de pouvoir), seem not to be much utilized in the United States, except in 
review of the reasonableness of regulations (p. 932). An analogous attitude is 
reflected in British decisions, contrasting with the development of such control 
in France and in numerous European countries, certain of which have, none- 
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theless, been inspired by Anglo-Saxon conceptions (such as Norway or Den- 
mark). In any event, for the French jurist, there is a text of the Administrative 
Procedure Act, which might form a basis for this control, viz. section 10 (a) 
in its provisions concerning acts which are “arbitrary, capricious, an abuse 
of discretion.” 

Of much interest also is the chapter devoted to liability (Chapter 18—Tort 
Liability of Governmental Units and Officers). Here again appears the evolution 
characteristic of American law. Having begun with the principle of exclusive 
liability of officers, it has been led to restrict this responsibility, sometimes to an 
extreme (for example, Cooper v. O’Connor, p. 825). Correlatively, the irrespon- 
sibility of the state has been progressively reduced and finally suppressed. In 
this connection, it is regrettable that the work does not include decisions on the 
application of the Federal Tort Claims Act of 1946. 

As indicated above, Mr. Davis’ work constitutes an admirable working tool 
for students. No less does it constitute for all jurists and for comparative 
scholars a valuable source of documents, the reading and analysis of which are 
imperative for all those who are interested in the public law of the United 
States. 

J. M. AUBY* 


* Professor of Law, University of Bordeaux. 


KELSEN, H. Principles of International Law. New York: Rinehart and Com- 

pany, Inc., 1952. Pp. xvii, 461. 

In this work, the author endeavors to press the principles of international 
law into the scheme of his celebrated general theory of law. Being still a shrewd 
and indefatigable disputant, he has no difficulty in this venture—at least at 
first blush. On a closer examination, the work gives the impression of a rather 
artificial mosaic of incompatible elements—boundless fancy and severe knowl- 
edge—which do not amalgamate. 

Designed as an introduction to the study of international! law, the Principles 
has a twofold purpose. First, to present the most important norms of interna- 
tional law; in addition, to develop a theory of international law, i.e., ‘‘an ex- 
amination of its nature and fundamental concepts, an analysis of its structure, 
and the discrimination of its position in the world of law” (p. vii). Notwith- 
standing this philosophical bent, the author wishes to deal with the problems 
concerned only from a legal point of view. 

Entering at once the very core of the matter—the nature of international 
law (Part I)—Kelsen inquires whether the rules prevailing in the relations 
among the States are law in the same sense as national or municipal law. The 
answer depends on the definition of the concept of law (p. 3). 

Law is a coercive order (p. 5). It is a “social order that attempts to bring 
about the desired conduct of individuals by sanctions.” So its decisive criterion 
is coercion. As a coercive order, law is that specific social technique which 
consists in the attempt to bring about the desired social conduct of men through 
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the threat of a measure of coercion which is to be taken in case of contrary, i.e. 
legally wrong, conduct (p. 5). Assuming that the foregoing analysis is correct, 
it is possible to describe the legal order of a community by “a system of sentences 
stating that under certain conditions a certain act of coercion ought to be 
performed.” (p. 18). Therefore, international law will be law in the true sense 
of the term, ‘“‘provided that it is, in principle, possible to interpret the employ- 
ment of force directed by one State against another, either as a sanction or as a 
delict” (p. 18), i.e. an “illegal behavior.” Since “it is a commonly accepted 
opinion that there exists in international law such a thing as a delict, and, on 
the other hand, also a sanction—reprisals and war—(p. 20 ff.) there necessarily 
must be international law.”’ 

Let us observe, at this point, that Kelsen abandons the traditional division 
of law of peace and law of war. This was justified, in his view (p. vii), only as 
long as it was possible to conceive the state of war as existing on the same legal 
level as the state of peace. However, since the Kellogg-Briand Pact and the 
Charter of the United Nations, war can be considered legal only if it is a reac- 
tion against a violation of international law. Hence, the law of war is dealt with 
in connection with the problem of the sanctions provided for international law. 

International law, as a system of valid norms (p. 93) regulates human be- 
havicr; since human behavior takes place in time and space, legal norms relate 
to both, being valid for a certain time and for a certain space or territory. 
Besides, legal rules apply to persons who ought to behave in a certain way and 
regulate the acts which the individuals ought to perform or from the perform- 
ance of which they ought to refrain. Kelsen, then, speaks of a personal and 
material sphere of validity of legal norms. So the territorial, temporal, personal, 
and material sphere of validity of the international order constitutes the topic 
of Part II. 

This international legal order is, as a matter of fact—writes Kelsen (p. 93)— 
a supreme order, no other norm limiting its spheres of validity; accordingly, 
these are unlimited. This feature distinguishes exactly the international legal 
order from a national legal order. While the latter is valid only for a certain 
territory, for certain individuals, only for a certain point of time, the first is 
valid everywhere, for the whole of mankind and eternally (p. 94). 

Dealing with the subjects of international law, Kelsen upholds the doctrine 
that its subjects are not States but, specifically, human individuals. Conse- 
quently, international law can forbid individuals to perform or refrain from 
performing certain acts. Correspondingly, the theory of the so-called funda- 
mental rights of the States (p. 148 ff.) receives, by the way, a weighty blow, 
and also the provision of article 2, paragraph 7 of the Charter of the United 
Nations (p. 196 ff.), as, in Kelsen’s opinion, there exists no matter which, by 
its very nature, is exclusively within the domestic jurisdiction of a State and 
hence is excluded from regulation by a general or individual norm of interna- 
tional Jaw. This latter opinion implies (p. 201) that it is impossible to define 
international law by its object. 

Part III concerns the territory, the people, and the duration of the State. 
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It is, indeed, the essential function of international law to determine these, 
The author’s account is here fully traditional. Even in stressing his conception 
that time is to be considered as an element of the State (p. 257), though the 
utterance of the idea is original, the way in which it is approached remains 
classical. Noteworthy, in any case, is the assertion (p. 272) that the recognition 
of a community as a State is a constitutive act, whereas a community not yet 
recognized as a State is in practice responsible for violations of international 
law; no less disconcerting is the statement (p. 277) that “from the juristic 
point of view, the distinction between de jure and de facto recognition has no 
importance.” Most of the practising publicists will, I suppose, disagree. 

Kelsen introduces Part IV with a reminiscence of his doctrine of the hierarchy 
of legal norms (p. 303). The constitution of the international community is the 
set of rules of international law, which regulate the creation of international 
law, or, in other terms, those which determine the “‘sources”’ of international 
law. The norm which regulates the creation of other norms is “‘superior’’ to 
the norms which are created according to the former. The norms created 
according to the provisions of another norm are “inferior” to the latter. In 
this sense, any superior legal norm is the source of the inferior legal norm. Con- 
sequently, creation and application of law are only relatively, not absolutely, 
opposed to each other and by “‘source”’ of law not only the methods of cre- 
ating law but also the methods of applying law may be understood. The two 
principal methods of creating international law are custom and treaties. 
Pursuant to the fundamental principle that what is not legally forbidden to 
the subjects of the law is legally permitted to them, there can be no gaps 
in international law. The liberty to behave as one pleases may be morally or 
politically unsatisfactory; in the absence of a rule of general international law 
establishing a law-creating power, any other solution is, nevertheless, ex- 
cluded. 

As to custom, Kelsen still holds to the opinion, now superseded, that it is 
“unconscious and unintentional law making.” Rejecting the doctrines of the 
national spirit, of social solidarity, of the common consent of the States, he 
assumes that the binding force of customary international law rests on the 
hypothesis that international custom is a law-creating fact. This hypothesis 
may be called the basic norm. “It is not a norm of positive law; it is not created 
by acts of will of human beings; it is presupposed by the jurists interpreting 
legally the conduct of States” (p. 314). A treaty is an accord of wills, whose 
binding force rests on a norm of customary international law: the rule pacia 
sunt servanda (p. 319). A treaty has a law-applying character because every 
conclusion of a treaty is the application of this rule. It has a law-creating func- 
tion because every treaty constitutes obligations and rights which come into 
existence by the treaty. Casually, Kelsen rejects the distinction between 
law-making treaties and other treaties which do not make law (p. 314). The 
clausula rebus sic stantibus finds no favor in his eyes; strangely enough, he 
opines (p. 359) that “as a matter of fact, it is hardly possible to prove that the 
clausula rebus sic stantibus is part of positive international law.” With respect to 
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the settlement of international disputes by international tribunals, he contests 
the opinion, adopted however by article 13 of the Covenant of the League of 
Nations, by article 36, paragraph 2, of the Permanent Court of International 
Justice, and by the Statute of the International Court of Justice, that only 
legal disputes are generally suitable for submission to arbitration or judicial 
settlement. For him, the legal or political character of a dispute does not depend 
on the nature of the dispute, but on the nature of the norms to be applied in 
the settlement of the dispute (p. 381-382). 

In the fifth and last part, on the relationship between international and 
national law, Kelsen, proceeding from international law as his starting point, 
emphasizes a monistic view (p. 403): both laws have the same basic norm 
(p. 417). The demonstration is rather hasty and little convincing. In fact, the 
unity of national and international law is a postulate of his legal theory. 
The work ends with a philosophical fermata that seems relatively irrelevant. 

It is impossible to escape the feeling that the original part of this new work of 
Kelsen, just as of his former contributions, does not belong to the sphere of law 
but plays around or above it, touching from time to time the legal material 
and then frisking about in its odd frolicsomeness. The statements concerning 
positive law are, generally speaking, clear and concise, if not complete and 
up-to-date; the interpretations and the theoretical views, though not new, are 
still in themselves, most interesting and acute; between them, however, subsists 
a glaring gap, which the keenest reasoning seems not able to hide. Kelsen 
constantly jumps from reality into his own world of fancy, where reality is 
ignored or receives a surrealistic aspect. As a whole, the book is disappointing, 
being speculation in the disguise and semblance of law. In short, neither fish 
nor fowl. 

J. P. HAESAERT* 


* Professor of Law, University of Ghent. 


FREIHERR VON DER HEyopte, F. A. Die Geburtsstunde des souveriinen Staates. 

Regensburg: Josef Habbel Verlag, 1952. Pp. 475. 

Much can be heard these days about the end of the era of the sovereign state. 
The sovereign state as it was known in the 19th century does indeed seem to 
undergo a process of transformation. Whether this process will result in world 
government or, more likely, in the consolidation of a small number of blocks of 
states, each to stand under the hegemony of a sovereign super-state, is as yet 
undecided. Whatever the outcome will be, we, the citizens of the 20th century, 
feel that we live in a period of transition, which the state system of the past is 
not likely to survive. Our senses are thus sharpened for the perspective and un- 
derstanding of an earlier period of profound change in the world’s political 
structure, that period in which the one empire of earlier medieval Christendom 
was transformed into the plurality of sovereign states, whose mutually inde- 
pendent co-existence has been characteristic of the world up to our own days. 
When did this transition occur and how did it take place? 
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This is the topic of Professor Freiherr von der Heydte’s book on “The 
Hour of Birth of the Sovereign State.” Together with such books as Heinrich 
Mitteis’ ‘“The State of the High Middle Ages,’ Otto Brunner’s “Land and 
Domination,’” or Julius Goebel’s “Felony and Misdemeanor,’* the new book 
constitutes a product of the re-awakened interest in the political structure of the 
Middle Ages, which has begun to continue the inquiries of the generation of 
Gierke and Maitland. 

The end of the Middle Ages and the beginning of Modernity is commonly set 
at the turn of the 15th to the 16th century, when the discoveries of America and 
the sea route to India, together with the Reformation, initiated profound 
changes in the political and social structure of the world of Western civilization. 
It may well be said that commonly we are inclined to regard that age as that of 
the beginning of the era of the sovereign state. Freiherr von der Heydte proves 
that the birth of the sovereign state occurred two hundred years earlier, roughly 
during the hundred years’ period between 1250 and 1350. His inquiry into the 
political, theological, and philosophical thought of that period makes it clear 
that the leading minds were fully conscious of the profound transition that took 
place and that they were striving for new formulae to express the structure of 
the political system which was emerging before their eyes. 

The world view of the earlier Middle Ages was characterised by the theme of 
the reductio ad unum, the reduction of the multiplicity of phenomena to higher 
unity ultimately to be found in God, but which in this world should find its 
expression in the Empire with Pope and Emperor as its heads. In its internal 
structure the Empire constituted a hierarchy of groupments of the most varied 
kinds, which could overlap in their manifold spheres in which the individual 
found himself embedded, and through which he was connected, in an inextri- 
cable combination of religious, social, economic, political, and legal elements, 
with the ultimate unity of the world in God. While reality, of course, never 
fully corresponded to this ideal, the existence of such a view in the minds could 
not remain without effects upon actual life. However, when it became impossible 
to close one’s eyes to such facts as the actual independence of England, France, 
Spain, or Sicily, the collapse of imperial power after the fall of the Hohen- 
staufen dynasty, or the consolidation of royal power within their territories, 
theory had to adjust itself to the new reality. At first the protagonists of royal 
independence in France and elsewhere operated with such concepts as the 
partition of the Empire or the acquisition of imperial power by grant, pre- 
scription, or in other ways. As the passage of even the shadow of papal or 
imperial supremacy became obvious, the theorists ultimately had to go new 
ways, however, from which there was to emerge the new view of a world divided 
into mutually independent sovereign states, but still held together by the idea 


1 Der Staat des Hohen Mittelalters, 2 ed. 1948. 

2_and und Herrschaft, 1939. 

3 Felony and Misdemeanor, New York, The Commonwealth Fund; London, H. Milford. 
Oxford University Press, 1937. 
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of mankind’s ultimate unity under God. It is Freiherr von der Heydte’s merit 
to show not only by what stages this new view was reached but also that it 
existed as a complete structure in the late 13th century in the works of St. 
Thomas Aquinas, Occam, Bartolus, and other well known thinkers, in a vast 
number of other, so far unpublished scholastic, legist, and canonist writings, 
and in the state papers of the period. 

In three stages is the new theory found to have arisen. At first the facts of 
actual independence of the emerging national states at the expense of the 
Empire, and the consolidation, in each of them, of the royal power at the ex- 
pense of the other groupments, is observed, but still regarded as a sinful fall 
from rectitude. At the second stage the new state of affairs is seen as a way more 
likely to establish peace than the world empire with its constant struggles for 
supreme power between Pope and Emperor, between pretenders for the im- 
perial power, and among those minor powers among which the Emperors were 
not strong enough to suppress the continuous feuds. At the third stage there 
emerges a relativist approach which refrains from establishing an ideal of 
perpetual validity, holds that the world’s political structure must depend upon 
the circumstances of changing times, and finds that the multiplicity of strongly 
governed kingdoms and city states is more adequate to the needs of the 14th 
century than the unitary world Empire. 

This last view had its roots in that philosophy of Averroism, which con- 
stituted one of the strong intellectual influences of the time. Support for the 
new view was also furnished by Aristotelianism as it had been received into 
Scholasticism by Albertus Magnus and St. Thomas Aquinas. The world in 
which Aristotle lived had not been that of one single Empire but that of the 
independent city states of ancient Greece, which were to be ‘“‘perfect” in the 
sense of being self-sufficient. Another intellectual ingredient was furnished by 
the philosophic nominalism, especially of William Occam, in which the obser- 
vation of reality came to occupy a more important place than it had in “realist” 
pre-occupation with general concepts and ideas. As a further component of the 
new view, the re-emerging Augustinianism is shown also to have played a 
certain role. 

All these philosophical components contributed to form a comprehensive 
theory of both the kingdom or city state ‘“‘which does not recognize a superior,”’ 
and of a world which, while composed of such “‘sovereign’’ units, has not lost 
the awareness of an ultimate unity under God in which even the states of the 
infidels and heathens participated. Theories of Roman law, ius gentium, of 
natural law, and of custom constituted the material for the establishment of an 
all but complete system of regulation of inter-state relationships, which is one 
of international law in everything but the name. The presentation of the 
emergence of this new international order constitutes one of the most signifi- 
cant parts of Freiherr von der Heydte’s work, the vast tapestry of which also 
includes the theories concerning sovereignty in the internal structure of the 
newly emerging state, the role of the ethnic factors and nationality, the new role 
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of the Emperor as one among numerous sovereign rulers, the Papal efforts to 
constitute a new rule of the church upon the pattern of the new temporal state, 
etc. It is a rich fare which is offered in this comprehensive work. The author 
has not only analysed the texts of the period, but he revives its spirit and 
quickens the reader to its intense political, social, and intellectual problems, its 
passionate controversies, and, through a set of well-chosen illustrations from 
medieval art, to the tendency of those times to express its problems and ideals 
not only in words but also in visual presentation. 

Freiherr von der Heydte has not undertaken in his book to write the complete 
political history of the 13th and 14th centuries. He has limited himself to the 
political theory of the period. Unless he constantly reminds himself of this self- 
limitation of the author, the reader may easily come to overestimate the role of 
the theorists’ thought in the actual life of the period, or he may obtain the 
impression that that role has been overestimated by the author. Yet, neither 
impression would be justified. The political history of the Middle Ages has been 
written by competent scholars, but there has not yet been in existence such a 
comprehensive presentation of the political theory of that one-hundred years 
period of consolidation of sovereignty. To write the history of the intellectual 
aspects of this development was the task which Freiherr von der Heydte has set 
for himself, and in this task he has succeeded. 

Some details of the work may be questioned; some statements may be found 
to be too apodictical. Can it really be said, for instance, that in a feud only 
robbing and burning of property was “‘legal’”’ but not the taking of human life? 
Perhaps too much weight has here been ascribed to a well-meaning theo- 
retician’s wishful thinking. Some aspects of the newly emerging political struc- 
ture have been treated so concisely that one may feel inclined to question some 
of the author’s generalizing statements about the emergence of nationality as 
the test of an individual’s belongingness to a state, or about the treatment of 
problems of conflict of laws. Such criticism shall not detract, however, from 
grateful acknowledgement of a great achievement. 

MAX RHEINSTEIN* 


* Board of Editors. 


Holmes-Laski Letlers. The Correspondence of Mr. Justice Holmes and Harold 
J. Laski, 1916-1935. Edited by Mark DeWolfe Howe, with a foreword by 
Felix Frankfurter. 2 vols., Cambridge, Massachusetts: Harvard University 
Press, 1953. Pp. xvi, 1650. 

CrosskEY, W. W. Politics and the Constitution in the History of the United States. 
2 vols. Chicago: The University of Chicago Press, 1953. Pp. xi, viii, 1410. 
The two works listed above are of such general, and implicitly comparative, 

interest as to warrant notice in these columns. The first includes a notable 

correspondence commencing in 1916 between the celebrated justice, then 
seventy-five years of age, secure on Olympus, and the precocious scholar of 
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twenty-three, who was still to achieve special distinction by his works on 
political theory and in British labor politics. As Mr. Justice Frankfurter rhe- 
torically asks in a sympathetic foreword, ‘‘was there ever another such cor- 
respondence? Consider its duration and continuity and range: high themes 
canvassed with enormous learning and a light touch, expressing deep convic- 
tions unmarred by intolerance, the exploits of two self-reliant adventurers in the 
world of ideas, passionately pursued but with gargoylish humor.” (p. xiii). 

Here the respective writers candidly profess their contrasting philosophies of 
law and life, matching sated scepticism against susceptible euthenics; here their 
witness of events shared or acutely observed during a highly critical period of 
recent history is framed in appreciative amenities, and the tribute of brilliant, 
witty, eager scholarship—with prolific listings and assessments of men and 
letters, enlivened by gossip about encounters with celebrities sometimes spiced 
with current anecdotes of lumbar velleities (quoth Laski, ‘“O God, O Montreal’) 
—is graciously acknowledged and repaid in kind. In Laski’s case, the testimony 
is visibly biased by a romantic penchant to embellish, if not to borrow or 
invent, a good story. On the other hand, the numerous observations of Mr. 
Justice Holmes on his judicial activities provide illuminating glimpses of the 
Supreme Court during the time. Thus, in this fascinating record of a long 
Socratic intercourse between two remarkable personalities, there is much to 
instruct the lawyer or to provide grist for the biographer, historian, and indeed 
even the psychoanalyst, too much in fact for consecutive reading. It is what 
Laski might have called an admirable ‘“‘bed book,” perusal of which is facilitated 
by the excellent notes, convenient biographical appendix, and elaborate index, 
supplied by the expert editor. 

Professor Crosskey’s historical interpretation of the United States Con- 
stitution is a more serious story. It presents a thoroughly documented analysis, 
precisely elaborated to the point of repetition, embodying the detailed con- 
clusions of more than thirteen years’ painstaking research, respecting the 
fundamental system of the government of the United States. The two volumes 
(to be followed later by a parallel reconsideration of constitutional history) in- 
cluding reproductions of pertinent documents in the appendices, elaborate 
notes to the contemporary materials (but unfortunately not also to the sig- 
nificant later literature), an index, but no table of cases, present a view of the 
Constitution, which no student of the subject—lawyer, judge, statesman, 
scholar, or interested citizen—can afford to ignore. 

In this, it is made to appear that the Constitution, construed with the mean- 
ing given to words and the canons of interpretation of its time, was precisely 
drawn to establish a tripartite national government, in which each branch— 
legislative, executive, and judicial—has been invested with the general powers 
necessary to effectuate the national purposes declared in the Preamble, with the 
legislative in the last analysis supreme. That certain highly important powers 
of the Federal Government—that of the Executive and the powers of Congress 
to regulate military matters and foreign commerce, for example—are plenary, 
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is accepted; but as for the powers to legislate in domestic affairs and the judicial 
power, this is commonly denied. That in these controverted areas, the Palla- 
dium of States’ Rights, the Federal powers should also be plenary, defined by 
their general purposes and not by specific powers also enumerated, as has been 
long taken for granted in the stereotyped constitutional histories and the 
prevalent doctrines embodied in the decisions of the Supreme Court, is not 
merely logically plausible but also apparently appropriate to the national 
economy of the United States. There is neither time nor space here to assess the 
adequacy of the proof (this is for the historical specialists) ; suffice it to indicate 
the general argument: 

First, as evidencing the generality of the national legislative power, reference 
is made inter alia to the grant of ‘‘AJl legislative powers” to Congress in Article 
I, Section 1, to the “sweeping clause” in Section 8 of the same Article, to the 
grants in the first paragraph of the Section ‘‘to provide for the common Defence 
and general Welfare of the United States,” which it is indicated are substantive, 
and to other analogous wide attributions of legislative power to the Federal 
Congress. This construction is confirmed by an exhaustive explanation of the 
detailed powers enumerated in Section 8, as necessary to protect the legislative 
power from executive encroachments predicated upon the royal prerogative or 
to avoid undesired inferences from corresponding provisions in the Articles of 
Confederation. 

In exemplification of this view, it is shown that, among the enumerated 
powers, the power to regulate commerce is a complete power, comprehending 
commerce with foreign Nations and with the Indian tribes and also all domestic 
commerce, intrastate as well as interstate, ‘among the several States.”’ On this 
last and critical category, a large mass of contemporary material is carefully 
presented to show that in contemporaneous usage (a) ‘“‘commerce”’ signified 
gainful activity, (b) ‘‘among”’ indiscriminately included internal as well as 
external activities, and (c) “State” meant the people and not the spatial area 
or territory, of a State. 

In consistency with this construction of the Commerce Clause, it is explained: 
that the Imports and Exports Clause was intended under the control of Con- 
gress, to restrict the power of the States to impose taxes upon goods imported 
into or exported from a State (and not merely those moving in foreign com- 
merce, as decided in Woodruff v. Parham in 1868); that the two Ex-post-facto 
Clauses were intended to exclude all retroactive legislation, civil or criminal, 
State or Federal (but were promptly (1798) reduced to cover only criminal 
legislation in order to avoid honoring the Continental paper on a nominal basis); 
that the Contracts Clause on its face prohibits all State legislation, prospective 
or ex post facto, impairing the obligation of contracts under common law (but 
in 1827 was limited to ex post facto legislation). Restrictive interpretation of 
these clauses, the author indicates, supported the States’ Rights doctrine and 
was a logical part of the Jeffersonian scheme to exclude Federal control of the 
internal ‘‘commerce” of the States. 
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Second, the judicial power provided in the Constitution was designed to be 
comprehensive and supreme, “a single national system of administering 
justice.” (p. 663). Thus, qua subject matter, it covers not merely all admiralty 
and maritime cases and ‘‘all Cases, in Law and Equity,” arising under the 
Constitution and Treaties, but also all such cases “‘arising under the Laws of the 
United States.” In connection with the last category, the author considers in 
detail the evidence respecting the common law, and in connection therewith the 
law merchant and the law of nations, as conceived during the period when the 
Constitution was framed, to support the conclusion that “the Laws of the 
United States” include both State and Federal legislation and, more especially, 
the common law. 

The supplementary analysis of Article 34 of the Judiciary Act and the strange 
story of the course by which the Supreme Court has abdicated its potential 
position as a national court of last resort in cases at common law, deserve 
special mention. It results from the argument presented that, while the con- 
stitutional intent was that the Federal judiciary should be supreme, Swift v. 
Tyson (1842) established a pluralistic common law system, in which the 
national judiciary was placed, within the area of States’ Rights, on a level 
co-ordinate with those of the States, a compromise which the Erie R. R. Case 
(1938) subverted by subordinating the national to the state courts in such 
matters. The critique presented in this work of the process by which the 
judicial Power of the United States has been thus substantially nullified by the 
very guardians of the Constitution, reaching its unprecedented apogee in the 
Erie Case, is challenging. 

Third, the Tenth Amendment was intended to confirm, not to impair, the 
system established in the original Constitution, as appears from the careful 
choice of the terms “delegated” (exclusively granted) and ‘reserved”’ (instead 
of “retained” as in the Articles of Confederation) to signify that (a) the powers 
reserved to the States derive from the Constitution and (b) are concurrent 
with the Federal powers, subject of course to the effects of the Supremacy 
Clause. 

Fourth, the Supremacy Clause in Article VI of the Constitution was carefully 
drawn to exclude judicial review of Congressional but not State legislation, 
except when necessary to prevent encroachments on the judicial Power. 

Fifth, the first eight Amendments were regarded as a Bill of Rights of the 
American people, applicable not merely to the United States as the Supreme 
Court decided in 1833, but also to the States (except for the First Amendment 
and the clause affecting appeals in the Seventh). Since 1900, the Supreme 
Court has recovered some of its original power to review State legislation under 
the Bill of Rights, not by candid reconsideration of the ante-bellum doctrine, 
but by a broad construction of the Due Process Clause, intuitively defined and 
necessarily uncertain, productive of costly litigation, the curious involutions 
of which are sufficiently described in the second volume. 

The foregoing are among the chief conclusions advanced in the work; they 
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will serve to suggest its extraordinary interest for historical science and con- 
stitutional law. Incidentally, reference may be made to the treatment of the 
Full Faith and Credit Clause (in which credit might have been given to W. W. 
Cook’s leading article'), if only to note that, while excellent in certain respects, it 
includes an unconvincing explanation of the terms “‘Public Acts, Records, and 
judicial Proceedings.” Relying on Blackstone, the author proposes that the 
term “‘Records,” as included in the Clause, refers only to judicial records in their 
quality as precedents (pp. 546-7). But as Blackstone clearly uses the term in a 
broader and at the same time more specific sense, this would seem to hoist the 
definition on its own petard. Consistently with the author’s canons of con- 
struction, and especially as compared with its prototype in the Articles of 
Confederation, it might be suggested that the Full Faith and Credit Clause 
could appropriately be construed to cover: public legislative acts, records in 
the various senses defined by Blackstone, including the types which were em- 
ployed as common assurances, and other judicial proceedings (e.g., of courts 
not of record) not comprehended in the two principal categories. It need 
scarcely be added that this is a detail, quite peripheral to the central argument. 
For the many further ramifications of the subject matter, the book itself must 
speak. 

In sum, Professor Crosskey’s research substantiates a logical scheme of 
national government, carefully defined in the Constitution, one certainly more 
coherent and apparently more consistent with the declared purposes of the 
Union than that which has been evolved by judicial decision. It is made abun- 
dantly clear that the chief differences in the two Constitutions are due to political 
influences that succeeded in glossing the written instrument with doctrines of 
States’ Rights, primarily in order to protect the system of slavery, doctrines 
that might have been discarded as anachronisms after the Civil War. This 
assuredly does not speak against Professor Crosskey’s reading. 

Even if it be assumed, as a chief justice of the Court once claimed, that the 
Constitution is what the Supreme Court says it is, it is not impertinent to show 
that in essential respects the original design of the Union has been supplanted 
by a fable that the Court has swallowed. For, while the Constitution is a living 
document which must be construed to meet contemporary conditions, it re- 
mains the final criterion of what the Court should say. 

HESSEL E. YNTEMA* 


1“The Powers of Congress under the Full Faith and Credit Clause,” 28 Yale Law Jour- 
nal (1919) 421 


* Board of Editors. 
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Hansury, H. G. The Principles of 
Agency. London: Stevens & Son, 1952. 
Pp. 231. 

Unless you remind yourself that the 
title of this book is The Principles of 
Agency, you may feel a sense of dis- 
appointment after you get into the 
volume. Where, you may ask, is the 
background material and interpreta- 
tion to add meaning to the statements 
of law the author sets forth? The first 
chapter and part of the second contain 
some discussion that defines agency 
and indicates the place it occupies not 
only in Anglo-American law, but in 
other legal systems as well. Perhaps 
because this introduction, even in its 
brevity, stimulates interest, the reader 
hopes a similar treatment of the law 
of agency lies ahead. 

To give an interpretative or critical 
treatment of the subject, however, was 
not Professor Hanbury’s purpose. 
His idea was instead to state the prin- 
ciples of agency, and this he has done 
logically and with marked economy of 
words. The volume isa handbook, valu- 
able to any lawyer who wants a con- 
cise statement of the law in this field. 
The person who needs more than the 
principles, however, must have access 
to the reported cases. Professor Han- 
bury has given but the barest state- 
ments of facts in his exposition and 
quite naturally cites the English re- 
ports. Unfortunately, the United 
States lawyer, to whom the book can 
be useful, must supply his own foot- 
notes, as the English principles are 
not always followed in the United 
States. In English law, for instance, 
death apparently revokes an agent’s 
authority, even though it be coupled 
with an interest. The power with an 
interest is not terminated by death of 
the principal in the United States. 

The book suggests two points that 
were probably not intended. First, 
English law, at least that of agency, 


5 


8 
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is still common rather than statutory 
law. The author refers to the statutes 
that affect his field, but he looks to the 
cases to find the law of agency, and 
the reader takes pleasure at the au- 
thor’s deftness in extracting the law 
from the cases. 

A second reaction that the author 
probably did not seek to engender is 
one of envy. The American lawyer 
who must wrestle with the law of forty- 
nine jurisdictions plus that of the 
Federal Government, if he is to state 
completely his country’s law on a given 
subject, looks with a covetous eye at 
Professor Hanbury’s footnotes. A 
single case, not a dozen or more from 
as many jurisdictions, cited for a single 
point of law! 

The author of this volume has ad- 
mirably accomplished his goal. He has 
set down the principles of agency in a 
style simple enough to be readable, 
yet precise and detailed enough to be 
scholarly. He has shown a remarkable 
gift for finding the pattern that exists 
as a substructure of the common law. 
Grateful as we are for this work, a 
companion volume discussing the whys 
and wherefores of agency as well as he 
has discussed its is’s and are’s in this, 
would be welcome. 

CARRINGTON SHIELDS* 


Revista del Instituto de Derecho Aerondu- 


tico. Published under the auspices of 
the National University of Cérdoba, 
Argentina. Volume 1, parts 1-2-3; 
year 1952. Pp. 402, including index. 

Under the direction of Professor 
Oliveira and Dr. Ubios, the University 
of Cérdoba has founded the first 
Revista of aviation law in the Span- 
ish language. Its appearance is timed 
to correspond with the acceptance by 
Argentina of the widely successful 


Warsaw Convention of 1929, relating 


* Lecturer in Law, Washington College of 


Law of The American University. 
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to carriage of goods and passengers 
by air, thus ranging the five largest 
areas on this continent—Canada, the 
U.S.A., Mexico, Brazil and Argentina— 
on the side of international uniformity 
in this vital and growing method of 
communication. 

The Revista follows the best Euro- 
pean patterns. In the field of doctrina 
or essays on law, it presents ten ar- 
ticles of the highest qualities, of which 
five are contributed by members of 
Argentine faculties—Doctors Caba- 
llero, Perucchi, Oliveria, and Ubios— 
and the others by the Spanish author- 
ity Dr. Saporta, the Italian master 
of air law Professor Ambrosini, the 
English secretary of the Air Law 
Committee of the International Law 
Association, Claude Barry, and two 
Americans, Professor John C. Cooper 
of Princeton and Montreal (McGill) 
and Richard E. Elwell, the distin- 
guished general counsel of the Civil 
Aeronautics Administration, currently 
serving on a mission to Turkey. 

This first volume presents in good 
Spanish translations the texts of the 
Chicago (ICAO) Convention of 1944, 
the Warsaw Convention of 1929, the 
two Rome Conventions of 1933 on 
Precautionary Attachment of Aircraft 
and on Surface Damage, and the 
Mexico (1951) and Rome (1952) re- 
visions of the latter. Mr. Elwell pre- 
sents forcefully the case for the Geneva 
(1948) Convention on Title to Air- 
craft, which is so essential to the inter- 
national validity of aircraft mort- 
gages and financial arrangements. 
Indeed, as this is written it is an- 
nounced that Brazil, which is in the 
market for a fleet of modern air trans- 
ports, has ratified the Convention 
without any reservation (such as Chile 
and Mexico appended). Dr. Saporta’s 
article on conflict of laws in Aviation 
Law is perhaps the best that has been 
presented in any language, and his 
“Esquema Teérico” is a masterpiece 
of condensation. The study of the 
Rome (1933) convention on precau- 
tionary attachment of aircraft or 
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embargo preventivo de aviones by Pro- 
fessors Oliveira and Ubios awakens 
hopes that this very useful multi- 
lateral convention, now ratified by 
nine nations, may soon win more ad- 
herents. 

The Argentine Revista lights a new 
candle on a continent which has hereto- 
fore accepted the commercial benefits 
of aviation without giving evidence of 
published thought about its legal and 
social implications. The first year of 
the Revista encourages high hopes for 
the future. 

ARNOLD W. KNAUTH 


Auszug aus FRANZ BoOuM: Das wirt- 


schaftliche Mitbestimmungsrecht der 
Arbeiter im Betrieb. Veréffentlicht in 
ORDO Jahrbuch fiir die Ordnung 
von Wirtschaft und _ Gesellschaft. 
Diisseldorf und Miinchen: Verlag 
Helmut Kiipper vormals Georg Bondi, 
1952. Pp. 54. 

This condensation of Franz Béhm’s 
treatise, published under the same 
title in the economic review ORDO 
Jahrbuch fiir die Ordnung von Wirt- 
schaft und Gesellschaft, is an excellent 
introduction into one of the most 
intriguing subject matters of modern 
economic thinking: Codetermination 
of workers and employees of private 
enterprises. 

The idea of labor representation 
on the boards of directors of private 
enterprises is relatively new and origi- 
nated in Germany. At the end of World 
War II, leading circles in the German 
Social Democratic and trade union 
movements were determined to de- 
mand codetermination in private en- 
terprise, so to speak, as a reward for 
labor’s participation in the recon- 
struction of German economy. The 
campaign found considerable appeal 
in the public and has led to legislative 
enactments, in the Land Hessen 


(Gesetz vom 31. Mai 1948) and for the 
entire Federal Republic, in the Bundes- 
geselz vom 21.Mai 1951, which estab- 
lished codetermination in the coal, 
steel, and iron industry. In general, 
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resistance on the side of management 
has been limited to the question of ex- 
tent, the basic idea being accepted. 

Franz Bohm belongs, like Walther 
Eucken and Leonhard Miksch, to the 
so-called Freiburger Schule, a group of 
outstanding economists who con- 
tributed by their numerous publica- 
tions to the idea of a competitive sys- 
tem (Wettbewerbsordnung) which is to 
form the basis of German economy. 
Bohm, therefore, approaches the 
problem of codetermination mainly 
on the level of competition, adding, 
however, interesting psychological, 
social, and political sidelights. His 
discussion starts with the correct 
premise that codetermination is a far- 
reaching question of economic, as well 
as legal, psychological, and_ political 
concern. 

In general, Béhm’s criticism comes 
to a negative result. He sees codeter- 
mination as an immature idea derived 
from the vague concept of “economic 
democracy” (Wirtschaftsdemokratie) 
which as such is rather a doctrine 
than the result of an analysis of social 
desires. BGhm finds that codetermina- 
tion only to a small degree contributes 
to the happiness of the individual 
worker’s life, and that the social and 
political self-estimation of the working 
class as a whole will not be raised by 
it. Nor can codetermination result in 
correcting the distribution of economic 
power between management and labor. 
On the other hand, social peace within 
and beyond the single plant will be 
endangered by the impact of workers’ 
codetermination on the leadership of 
the enterprise unless there is complete 
self-restraint on both sides. Referring 
to the national economy, Béhm_ be- 
lieves the correction of managerial 
decisions by labor representatives for 
the purpose of achieving certain 
economic aims to be both unnecessary 
and impossible because even the skilled 
manager is unable to transcend the 
national economy. 

In concluding this critical survey, 
Bohm attempts to show a_ possible 


solution of the underlying problem 
of codetermination, i.e., the recon- 
ciliation of socialism and competition. 
He argues that labor in seeking to 
improve its social position must fight 
either against management, or against 
the consumers. In the conflict with 
management for a just distribution of 
the social product, every major effort 
to expand labor’s influence in eco- 
nomic affairs, will inevitably be at the 
expense of the consumer, the forgotten 
third social partner. To prevent this, 
Bohm proposes to strengthen the 
worker’s position as consumer, in 
other words, to try the experiment 
of a free enterprise economy as a 
system of social justice, an experiment 
which, according to Béhm, has never 
fully been performed. 

Béhm’s discussion is of considerable 
actuality. It indicates that modern 
socialism no longer essentially in- 
volves nationalization of industry and 
replacement of private by state capi- 
talism. After World War II, the con- 
tinental Social Democrats and, espe- 
cially, the German trade unions, left 
no doubt about their rejection of com- 
munist economic theories. Whether 
European labor, as Bohm recommends, 
will take the consequent step of en- 
tering the door of free competition, 
or continue the experiment of co- 
determination, are possible develop- 
ments worth attention in a time in 
which the impressive structure of 
Soviet state capitalism, covering 
millions of workers, seems to exhibit 
some political flaws. 

WOLFGANG FIKENTSCHER 


The Egyptian Civil Code. English Trans- 


lation by Perrott, Fanner and Sims 
Marshall. Alexandria (Egypt): “Le 
Journal du Commerce et de la Ma- 
rine,” 1952. Pp. 280. 

Lawyers interested in the law of 
Egypt and in comparative law will be 
grateful to the late W. R. Fanner and 
his associates for the production of an 
English text of the new Egyptian 
Civil Code, promulgated in 1948 and 
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in force since October 15, 1949. The 
translators have added useful ex- 
planatory notes at numerous places, 
making good use of the official French 
translation for further clarification of 
the meaning of the original text. 
Similar provisions in the French Civil 
Code and in the Civil Code of the 
Province of Quebec are referred to in 
the notes. J. Y. Brinton, United States 
member on the defunct Mixed Courts 
of Egypt, has written a Foreword. 
K.H.N. 


Mar, I. C. Las Arras en su evolucién 
historica y en la legislacién y jurispru- 
dencia argentinas. Santa Fé, Argen- 
tina: Universidad Nacional del Litoral, 
1952. Pp. 43; bibliography pp. 42, 43. 
A useful summary of the Roman, 
medieval, and modern civil, especially 

Argentine, law of earnest-money. 
P.J.E. 


Bavupoun, L. Le Droit Civil de la Province 
de Québec. Modéle vivant de Droit 
Comparé. Montreal: Wilson et Lafleur 
(limitée), (1953). Pp. xvi, 1366. 

This treatise is noteworthy as the 
first to provide a systematic and at the 
same time comparative exposition of 
the law of Quebec, as interpreted and 
refined in the extensive body of Quebec 
decisions. As the author observes, while 
previous authors from Mignault to 
Trudel have provided commentaries on 
the Code Civil that are quite satis- 
factory for the practitioner, these give a 
fragmented picture of the law of 
Quebec and inadequately reveal its 
significance as a comparative synthesis 
of the ancien droit of France and the 
law of England. Here, he notes, is a 
unique living model of comparative 
law, in which from day to day law is 
adjusted to concepts of the two 
systems. 

In addition to an introduction on 
general legal theory, the treatise in- 
cludes thirteen books: (1) the origin of 
the Code, supplemented by a brief com- 
parative study of Canadian, French, 





THE AMERICAN JOURNAL OF COMPARATIVE LAW 


and English judicial organization and 
corresponding doctrinal differences; (2) 
law of persons; (3) family law; (4) 
property (btens); (5) obligations; (6) 
contracts; (7) civil liability; (8) surety- 
ship; (9) liens; (10) family property; 
(11) transmission of family property 
(succession) ; (12) donations; (13) three 
characteristic aspects (dominantes) of 
civil law—general theory of proof, 
public policy, doctrine of l’abus des 
droits. Throughout, the discussion in- 
cludes comprehensive citations to the 
Quebec cases and literature, accom- 
panied by comparative exposition of 
the French or English law, where 
pertinent. The arrangement and 
method of treatment is similar to that 
in the French treatises on civil law, fol- 
lowing the celebrated work of Planiol; 
no attention, however, seems to be 
given to questions of private inter- 
national law. 

A comment needs to be added on the 
author’s effort to cover in an introduc- 
tion of sixty pages the gamut of topics 
referred to as legal theory. The result 
is inevitably superficial and in addition 
contains various questionable, _ if 
intriguing, statements, of which only 
a few samples can bere be noted. E.g., 
Hegel and Kelsen are coupled as expo- 
nents of the theory that law is a com- 
mand of the sovereign, with which 
Ihering’s theory of interests is linked 
(pp. 44-45, but in note 25 it is remarked 
that Kelsen rejects the idea that law is 
command). In addition, Jellinek’s 
doctrine of ‘‘auto-limitation” of the 
state, set forth in 1880, is introduced as 
a correction of the doctrine of Kelsen of 
1920 and later (p. 46). Again, referring 
to Fichte and Savigny as leaders of the 
historical school, Der Zweck um Recht 
[sic], with the dates 1853-1856, is cited 
as Fichte’s chief work (p. 55), while 
Roscoe Pound and Llewellyn are in- 
cluded under the title of La libre 
recherche scientifique, the work ascribed 
to the latter being “The Theory of 
Legal Science.” It would have been 
better for the author to leave this rela- 
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tively extraneous matter to the special- 
ists, lest such solecisms mar an other- 
wise useful work. H.E.Y 


JapEson, S. Das Arbeitsrecht der Vereinig- 
ten Staaten. Miinchen und Berlin: 
Verlag C. H. Beck, 1952. Pp. viii, 
125. 

This brief treatise on American labor 
law includes a concise resume of the 
complicated subject matter, serving 
both as a general introduction to the 
labor law of the United States, and asa 
guide to research material for further 
study of special problems. It contains 
well-organized discussion of all major 
questions, including a survey of insur- 
ance and workmen’s compensation, and 
numerous references to the literature 
and case law. It is most interesting as a 
successful experiment to treat the 
variegated materia of United States 
labor law under the traditional system 
of its German counterpart. Kaskel’s 
Arbeitsrecht (31 Enzyklopddie der 
Rechts- und Staatswissenschaften, 1924) 
provided German labor law with a 
consolidated legal system that never 
has essentially been changed. The law 
of the individual labor contract (Recht 
des Einselarbeitsvertrags), collective 
labor law with its functional and or- 
ganizational aspects (Tarifvertrags-, Ar- 
beitskampf- und Organisationsrecht), 
and the law of labor litigation (Recht 
der Arbeitsstreitigkeiten), are the three 
columns upon which an elaborate struc- 
ture of classifications and doctrines 
rests. On this structure—mutatis mu- 

tandis—Jadeson’s treatise is based, 
exhibiting American labor law in a 
new light. In this regard, the work 
substantially differs from American 
publications on labor law, which, in 
general, use either the case book or the 
historical method. 

The author emphasizes the impor- 
tance of historical factors in the growth 
of American labor law and gives de- 
tailed historical illustrations, some of 
which, for instance, the development of 
the case law on minimum wages for 


women (p. 42) or the background of the 
trade-union movement (pp. 49-61), are 
skillfully arranged and of eminent inter- 
est to the German reader. The treatise 
covers both federal and state law. The 
influence of the doctrine of judicial 
review is particularly stressed. Some 
remarks on comparative labor law and 
labor politics are included (pp. 29, 40, 
102). Using the Fair Labor Standards 
Act and the National Labor Relations 
Act as examples (pp. 14, 28), the author 
remarks how the federal legislature 
gradually has taken over the lead in 
labor legislation, which originally was 
the concern primarily of the several 
states. Since Congress has no special 
power to legislate on labor, it has had 
to employ other powers, three of which 
are indicated: the power of Congress to 
protect freedom and fairness of compe- 
tition in interstate commerce (p. 14); 
the power to grant agricultural sub- 
sidies (p. 39); and the power to regu- 
late the conditions on which private 
enterprises may contract with the 
government (p. 43). To the German 
reader, these utilizations of the com- 
merce clause and of the fiscal powers as 
constitutional justifications for labor 
legislation seem somewhat far-fetched. 
It would have been appropriate to 
accent a little more this unique back- 
ground of United States labor law, in 
particular, the correlation of trade 
regulation and labor law, which is an 
entirely new aspect for the German 
jurist. 

In any case, the book gives the 
American labor law expert a foreign 
system for familiar materia, and his 
German colleague the foreign materia 
in a familiar system. Moreover, it is a 
valuable help to any student of com- 
parative labor law and labor politics. 
A translation is recommended. 

WOLFGANG FIKENTSCHER 


LEE, R. W. An Introduction to Roman- 


Dutch Law. Fifth edition. Oxford: at 
the Clarendon Press, 1953. Pp. Ixxx, 
471. 
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Bell’s South African Legal Dictionary. 
First cumulative Supplement to the 
Third Edition. Compiled by J. J. L. 
Sisson, Q. C. Durban: Butterworth & 
Co. (Africa) Ltd., 1953. Pp. i, 96. 

The new edition of Professor Lee’s 
classic work on Roman-Dutch law, 
listed above, has been revised and in 
part rewritten to take account of de- 
velopments in the law of South Africa 
and Ceylon since the fourth edition of 
1946. Except for the addition of a 
section dealing with joint ownership 
(p. 155), the refinements are in detail. 
It would be supererogatory to add that 
the work is a model of its kind, the 
most useful guide to the modern 
Roman-Dutch legal system. 

The Supplement to Bell’s South 
African Legal Dictionary, which was 
noticed in a previous issue (supra, p. 
436), brings this useful work to date to 
December 31, 1952. H.E.Y. 


SIEG, K. Ausstrahlungen der Haftpflicht- 
versicherung. Hamburg: Seminar fiir 
Versicherungswissenschaft der Uni- 
versitat Hamburg. Selbstverlag des 
Versicherungswissenschaftlichen Ve- 
reins e.V., Hamburg, 1952. Pp. 287. 
This is a thorough study of the de- 
velopment and the present status of 
liability insurance in Germany. The 
author, formerly assistant in the Ver- 
sicherungswissenschaftliches Seminar of 
the University of Hamburg, arbitrator 
of insurance claims, and at present 
Landgerichtsrat, is exceptionally quali- 
fied to deal not only with the scientific 
but also with the practical and pro- 
cedural aspects of the subject matter. 
In giving a systematic survey of the 
various legal relations that may arise 
vetween the insurer and the injured 
third party, he departs from the usual 
practice of treating insurance problems 
as isolated questions of social eco- 
nomics, but instead considers them in 
the framework of the legal system. 
The character of the study, prepared 
and accepted as a Habilitationsschrift, 
explains the inevitable historical intro- 
duction, which deals with the origins 


THE AMERICAN JOURNAL OF COMPARATIVE LAW 


of liability insurance in the Greek, 
Roman, and Germanic legal systems, 
its gradual development in the various 
fields of insurance, and, finally, its 
recognition as an independent field of 
insurance. The chief concern in the 
work is the legal position of the injured 
third party. Although, in its exclusive 
treatment of the German system the 
book is not designed to give a compara- 
tive survey, it is nevertheless of out- 
standing comparative interest on ac- 
count of the corresponding develop- 
ment of theory and practice in other 
countries, conditioned by similar social 
circumstances. Thus, without referring 
to foreign materials, the author ad- 
vocates conclusions already adopted 
abroad (for instance in Denmark, 
France, Switzerland, Great Britain, 
and Canada) and uses as a theoretical 
point of departure the substitution of 
extensive or even compulsory liability 
insurance for the old theory of indi- 
vidual liability. The backwardness of 
theory and legislation, as illustrated by 
the German insurance law of 1939, has 
been long since superseded in practice 
by the adoption of various devices that 
effectively discard the notion of indi- 
vidual fault; such for instance are the 
various so-called liberality clauses in 
insurance policies, the carrier and 
customer insurances, and, finally, the 
legislative recognition of such devices 

in Germany §§29g and 29m _ of 
the Luftverkehrsgesetznovelle of 1943 

which are characteristically employed 
in the respective developments 
throughout the world. This applies also 
to the underlying social idea, the 
gradual recognition of the interests of 
the injured third party, usually 
financially weaker than the insured. 
The legislative introduction of com- 
pulsory liability insurance in certain 
fields has been designed “almost ex- 
clusively”’ to serve the interests of third 
parties. This is the topic most ex- 
haustively treated in the book; the 
legal relations between the injured 
party and the insurer are dealt with as 
relations between creditor and debtor, 
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the injured party assuming the status 
of either. This chapter closes with an 
analysis of who is to be considered as an 
injured third party. 

The last part of the work, in which 
the author discusses the future of 
liability insurance, advocates solutions 
of considerable comparative interest. 
These are: compulsory liability in- 
surance on a broader basis than pro- 
vided for by the Reichshaftpflichtgesetz 
and the Krajtfahrergesetz; the establish- 
ment of a state fund for the compensa- 
tion of damages which are beyond the 
coverage of the insured’s liability; and 
in theory, the separation of accident 
and fault and the validation of claims 
of injured parties against the insurer by 
judicial proceedings in which liability 
is assessed irrespective of fault. 

The value of the work is considerably 
enhanced by the large number of foot- 
notes which provide exhaustive refer- 
ence to the German statutes and juris- 
prudence. V.B. 


KONSTANTINOVSKY, B. A. Soviet Law in 
Action. The Recollected Cases of a 
Soviet Lawyer. Edited, with Notes and 
Commentary, by Harold J. Berman. 
Cambridge: Harvard University Press, 
1953. Pp. x, 77. 

Injustice the Regime. Documentary Evi- 
dence of the Systematic Violation of 
Legal Rights in the Soviet Occupied 
Territory of Germany. (Bonn): Federal 
Ministry for All-German Affairs (1952). 
Pp. xv, 229. 

It is commonplace that the meaning 
and significance of formal law depends 
upon its application in specific cases. 
While the law on the Soviet books can 
be reasonably sampled by those who do 
not read Russian, thanks to transla- 
tions provided by Gsovski and other 
students of East European law, infor- 
mation concerning the corresponding 
law in action has had to seep through 
the formidable barriers erected against 
communication with the lands behind 
the Iron Curtain. For these reasons, 
the above documents are of more inter- 
est than they might deserve if the real 





book of Soviet justice were open to the 
Western world. 

The first of these reports, published 
in connection with the activities of the 
Russian Research Center at Cam- 
bridge, Massachusetts, consists of the 
recollections of Professor Konstanti- 
novsky concerning some fifty cases in 
which he participated from 1931 to 
1941 as chief legal adviser of the Odessa 
Bread Trust. These cases have been 
arranged by the editor so as to throw 
light on the stability of law, the role of 
criminal law in maintaining the planned 
economic order, procurement and sup- 
ply of goods, and labor relations in the 
Soviet Regime. In each of the four 
chapters, appropriate introductory 
comment is provided by the editor. 

The second of these reports has been 
published by the Federal Ministry for 
All-German Affairs in Bonn to docu- 
ment the actual legal conditions in the 
Soviet Zone of Germany. In this, 310 
documents are reproduced, classified as 
involving the application of criminal, 
labor, economic, and administrative 
law, each of the four chapters preceded 
by an introductory analysis of the 
cases, so as to evidence the extent to 
which basic human rights and even the 
legal rights accorded by the existing 
laws of Eastern Germany are in 
practice denied. They tell, as observed 
in the introduction, ‘‘a terrible story” 
of systematic injustice, clothed in the 
forms of law, administered by a judici- 
ary 72% of whom have no legal training 
and prosecutors two thirds of whom are 
not jurists. It should be added that the 
extent to which the story of Soviet 
justice, presented in these and other 
sources, is typical, will not be known 
so long as free access to the facts is 
denied. But, in this case, sufficient 
exceptions, even if abnormal, prove the 
rule. EY. 


Bonner Vertrag und Zusatsvereinbarungen. 


Erlautert von Hans Kutscher, Ein- 
fiihrung von Wilhelm Grewe. Miinchen 
und Berlin: Verlag C. H. Beck, 1952. 
Pp. xii, 308. 
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This book gives a systematic survey 
of the German texts of the various 
Bonn Treaties, signed in Paris on 
November 22, 1951, by the representa- 
tives of the three Western Powers and 
the Bundeskanzler of Germany. The 
main texts are supplemented by com- 
plementary texts and annotations and 
the official correspondence which ac- 
companied the exchange of the official 
documents. The concise introduction 
by Professor Wilhelm Grewe supplies 
the background of these treaties and 
discusses the intricate distinctions be- 
tween such notions of international 
law as “full power,” “sovereignty,” 
“supreme power,” “reserved rights,” 
etc., around which the basic problems 
of the treaties revolve. The following 
are the treaties reproduced: Bonner 
Vertrag, the treaty on the relations be- 
tween the West German Republic and 
the three Western Powers; Truppen- 
vertrag, the treaty on the rights and 
duties of foreign military forces and 
their members in the West German 
Republic; Finanzvertrag; and Uber- 
leitungsvertrag, the treaty on the settle- 
ment of problems arising from the last 
war and the occupation of Germany. 
The last includes questions of prime 
importance, such as decartelization, 
domestic and foreign restitution, 
reparations, the refugee problem, 
foreign interests in Germany, civil 
aviation, etc. The appendix contains 
the declaration concerning Berlin and 
an index of the German and Allied 
statutes and regulations to which 
reference has been made in the Bonn 
Treaty. The book is an indispensable 
addition to the materials hitherto pub- 
lished on German post-war constitu- 
tional and international problems. 

V.B. 


Laws and Regulations on the Regime of the 
High Seas. United Nations Legislative 
Series, Vol. I: 1. Continental Shelf; 
2. Contiguous zones; 3. Supervision of 
Foreign Vessels on the High Seas. 
Volume II: Laws relating to Juris- 
diction over Crimes Committed Abroad 
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or on the High Seas. New York: 
United Nations, 1951; 1952. Pp. xviii, 
307; xi, 142. (ST/LEG/SER.B/1 and 
2, 11 January and 14 December, 1951: 
United Nations Publications, Sales 
Nos.: 1951.V. 2 and 1952.V.1.). 


Mouton, M. W. The Continental Shelf. 


The Hague: Martinus Nijhoff, 1952. 
Pp. xi, 367. 

Since the time of Grotius, the legal 
regime of the high seas, with which 
the above publications are concerned, 
has been of special international con- 
cern. The problems involved in policing 
maritime commerce beyond territorial 
waters, belligerent pretensions to 
search and seize neutral vessels in time 
of war, and national claims to fisheries 
and other products of the sea, have 
been the source of acute theoretical 
controversies and historic diplomatic 
exchanges. In recent years, improve- 
ments in navigation and the develop- 
ment of new methods to utilize marine 
resources, notably oil deposits, have 
inspired unilateral national declara- 
tions asserting rights to control con- 
tiguous waters and more recently to 
monopolize the exploitation of the 
continental shelf. In this subject 
matter, as is so frequently the case in 
international questions, the significant 
evidences of international practice are 
to be found not merely in diplomatic 
statements or the doctrinal literature 
but also in the national enactments 
and treaties defining the municipal laws 
of individual states. Indeed, as the 
writer discovered in the preparation of 
the Anti-Smuggling Act in 1935, the 
latter sources of national legislation 
may provide a more reliable com- 
parative index to the principles of 
international law, as actually applied, 
than the argumentative claims of 
foreign offices or the ingenious doctrines 
by which these may be supported in 
the treatises. Here international and 
comparative law have parallel sources. 

To those interested in this subject 
matter, the two volumes inaugurating 
the United Nations Legislative Series 
will be especially welcome as providing 
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a systematic collection of the relevant 
legislation and treaties, which have 
hitherto been widely scattered and in 
part difficult of access. As indicated in 
the title, these relate to the following 
topics: (1) the Continental Shelf; (2) 
Contiguous Zones; (3) Supervision of 
Foreign Vessels on the High Seas; and 
(4) extra-territorial Jurisdiction over 
Crimes. The Division for the Develop- 
ment and Codification of International 
Law of the Legal Department of the 
United Nations Secretariat deserves 
special commendation for this useful 
contribution. 

The second work by Captain 
Mouton, which was awarded the 
Grotius Prize 1952, is valuable as pro- 
viding, de lege ferenda, the practical 
background and data pertinent to the 
theory of the continental shelf. Com- 
mencing with an “attempt” to define 
the continental shelf in technically 
appropriate terms, the author considers 
its relation to fisheries, the possible 
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effects of riparian claims to submarine 
mineral resources, and the technical 
requirements and other aspects of off- 
shore drilling for oil. There is a sum- 
mary of the author’s conclusions and 
proposals, a supplementary appendix, 
an extensive bibliography, and an 
index. H.E.Y. 


JERAUTE, J. Vocabulaire Francais-Anglais 


el Anglais-Frangais de Termes et Lo- 
cutions Juridiques. Paris: Librairie Gé- 
nérale de Droit et de Jurisprudence, 
1952. Pp. 415. 

A useful vocabulary of legal words 
and expressions compiled with a view 
to the practical needs of a stranger 
residing temporarily abroad, who 
might get into contact with courts or 
administrative agencies. In addition, 
current expressions of commerce and 
finance are included. The volume is 
definitely the most up-to-date small 
size English-French dictionary. 

V.B. 
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Bulletin 








Special Editor: Kurt H. NADELMANN 
American Foreign Law Association 


We note with particular pleasure the dedication of the 1952 volume of the 
“Annual Survey of American Law” to Phanor J. Eder, president of the Ameri- 
can Association for the Comparative Study of Law, Inc., and formerly president 
of the American Foreign Law Association, “in the fiftieth year of his distinguished 
career for outstanding achievement in Comparative Law.” 


REPORTS 


COMMITTEE ON ForEIGN Law, Asso- 
CIATION OF THE BAR OF THE CITY OF 
New YorK—The principal work of the 
Committee on Foreign Law of the Asso- 
ciation of the Bar of the City of New 
York during 1952-53 has been: (1) A 
preliminary study on the enforcement 
abroad of American money judgments 
and arbitration awards, which study 
appeared in the June issue of the Bar 
Association Record; (2) Symposium 
for members of the Bar on ‘American 
Investments Abroad;’”’ (3) In conjunc- 
tion with the Committee on Interna- 
tional Law, preparing a report and recom- 
mendations on the Protection of Private 
Investments Abroad, which report ap- 
peared in the Bar Association Record 
for May, 1953; (4) Preparation and 
submission to the Legislature of the 
State of New York of an amendment 
to the Civil Practice Act to simplify 


the procedure for taking interrogatories 
in a foreign language; (5) Sponsorship 
of a reception at the House of the Asso- 
ciation of the Bar for foreign attorneys 
attached to the United Nations, and 
co-operation with the United Nations 
attorneys in organizing a dinner and 
discussions which was held in May at 
the United Nations building; (6) Pre- 
paring and submitting to a Stated Meet- 
ing of the Association a resolution con- 
demning the illegal kidnapping of Dr. 
Walter Linse from West Berlin in July, 
1952, which resolution was unanimously 
adopted by the Association at the Stated 
Meeting and forwarded to the Secretary 
of State; (7) Miscellaneous activities, 
including review and discussion of im- 
portant decisions of the Courts in the 
foreign law field. 


DUDLEY B. BONSAL 


ANNOUNCEMENTS 


INTERNATIONAL LAw ASSOCIATION. The 
46th Conference of the International 
Law Association will be held in Edin- 
burgh, August 8 to 14, 1954. Subjects 
for discussion will be as follows: Inland 
Water Rights and Obligations between 


States; International Law as affecting 
International Trade; Sea-bed and Subsoil 
of the Sea; Air Law; International Com- 
pany Law; International Monetary 
Law; Insolvency; Review of the United 
Nations Charter. 


VARIA 


BULLETIN OF THE COPYRIGHT SOCIETY 
OF THE UNITED StaTES—At the very 
moment that the President of the United 
States is seeking the advice and consent 
of the Senate with regard to ratification 


of the Universal Copyright Convention 
of 1952, the first “Bulletin” of the newly 
formed Copyright Society of the United 
States makes its appearance. According 
to the president of the Society, Samuel 
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BULLETIN 


W. Tannenbaum, the bimonthly issues 
of the ‘“‘Bulletin’’ will seek to give cover- 
age and a brief digest of domestic and 
foreign legislation, including conventions 
and proclamations, of important court 
decisions both here and abroad, and will 
contain a current bibliography of books, 
law review articles, and other writings 
pertaining to copyright. The first issue, 
published under the responsibility of an 
editorial board headed by Professor 
Walter J. Derenberg, covers in twenty- 
eight pages: legislative and administra- 
tive developments; conventions, treaties 
and proclamations; judicial developments 
in literary and artistic property; and 
a bibliography of books, law review ar- 
ticles, and articles pertaining to copy- 
right from trade magazines, foreign and 
domestic. The editorial offices are at the 
New York Law Center, 40 Washington 
Square South, New York 11, N. Y. 
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CoMPARATIVE LAW INSTITUTE IN Bar- 
CELONA—As anticipated (see supra, 
this Journal, vol. 2, at p. 442) the Coun- 
cil of Scientific Research of Spain has 
established an Institute of Comparative 
Law in Barcelona. The Institute, which 
is part of the Center of Economic, Legal, 
and Social Studies, presided over by the 
Secretary of Education, has as vice- 
president the dean of the Law School 
of Barcelona. The Institute’s director 
and vice-director are Sr. Philippe de 
Sola Cafiizares and Sr. J. Puig Brutau. 
The head of the Section of Public Law 
is Sr. Pi Sufier, dean of the Law School, 
the head of the Section of Private Law 
professor Villavicencio. The Institute 
announces that it will publish three law 
journals: a comparative law review, a 
law review on French law, and a law 
review on Anglo-American law. Transla- 
tions of standard works on comparative 
law into Spanish are planned. 











